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PREFACE. 



The transfer of shares in companies forms a curious 
and instructive chapter in the history of English 
mercantile law. Prohibited at one time by the 
Legislature, and denounced by the Judges, the prac- 
tice in this as in many other cases proved too 
strong for the law, and the limits of legal restriction 
having been gradually narrowed by judicial deci- 
sions, transfers were first facilitated, and then openly 
sanctioned by statute. Thus the requisites and the 
incidents of a complete transfer of shares are mainly 
created by special statutory provisions, working 
upon and modifying the common law of partnership. 
A treatise on the transfer of shares must therefore 
mainly consist of a commentary upon the special 
provisions of the Acts afiecting the question. 

The inquiry as to the sale of shares is difierent. 
It is open to individuals (within certain limits) to 
bind themselves by any contract they please for the 
transfer of shares. It is a question of fact in each 
case what that contract is. Usage has attached cer- 
tain incidents to the ordinary contract, or, to speak 
more accurately, the ordinary contract embodies a 
certain established practice, which must necessarily 
be known, in order to ascertain what the contract 
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is, and what are the legal rights to which it gives 
rise. Accordingly in the following pages an attempt 
has been made to state the rules and practice of the 
Stock Exchange, so far as they aflfect the usual 
transactions of purchase and sale. 

Part II. treats of the eflfect of the bargain for or 
incomplete transfer of shares in a company, when 
the company in question has ceased to be a living 
and continuing concern, and has entered upon the 
first stage of dissolution by the commencement of 
the winding-up. Can shares in such a company be 
transferred ? Can transfers already bargained for 
be completed ? Who is to be considered the mem- 
ber of the company, the proposed transferor, or the 
proposed transferee ? To what rights does the con- 
tract of sale and purchase give rise ? These are 
questions upon which the law is in all probability in 
a state of transition. And perhaps, if the view 
taken in the following pages be correct, the diver- 
ging tendencies of the Courts of Law and Equity, 
dealing as they do with questions closely allied from 
points of view somewhat difiTerent, will before long 
render fiirther legislation necessary. 

Kenelm Edward Digby. 

1, Paper Buildings, Temple, 
Janucmfi 1868. 
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PAET I. 

WHERE THE SALE OF SHARES IS COMPLETED BY 
TRANSFER AND REGISTRATION. 

Section I. — Origin and History of the Transfer 
OF Shares in Joint-Stock Companies. 

In an ordinary partnership a partner^ s share is, 
strictly speaking, " his proportion of the residue on 
baltoce of account^^ {a) after all partnership debts 
and liabilities have been paid. The word " share/^ 
however, is often applied to the interest of a partner 
in the profits of the concern while it is being car- 
ried on. 

In the simplest type of partnership, where two or 
more persons agree to share the profits and losses of 
a given enterprise, by the very nature of the con- 
tract it is impossible for any one of the members to 
substitute another person in his place, and give him 
the rights of a partner, without the consent of the 
others. But it often happens that the agreement 
constituting the partnership provides for the aliena- 
tion of the interests of partners either absolutely, or 
to certain persons, or classes of persons. Thus the 
right of transferring a partner^ s interest, where it 

(o) Lord Hardwicke in JTest v. Skipy 1 Yes. sen. 242. 

B 



2 HISTORY OF SHARE TRANSFERS. 

exists, IS created and regulated by the agreement 
constituting tlie partnership. 

In the case of a joint-stock company, the word 
'^ share ^^ seems strictly to denote the rights arising 
from the contribution, or the liability to contribute, 
a certain definite proportion of the capital of the 
company. These are (1), a right to receive a divi- 
dend out of the profits of the concern in proportion 
to a definite amount of its capital ; (2), in the event 
of the company being wound up beneficially, a right 
to a definite proportion of the surplus assets. 

The capital of a company is said to be divided 
into shares, when it is contributed, and dealt with, 
in parcels of an equal amount, and into stock, when 
it is not necessarily contributed, or dealt with, in 
parcels of an equal amount. For purposes of sale 
and transfer, there is no difiference between stock 
and shares either in the principles which regulate 
the transaction, or in the mode of carrying it out. 
Shares therefore only will be mentioned as the sub- 
ject-matter of the transaction. 

In a joint-stock company the rights of a share- 
holder are as a rule capable of sale and transfer, 
the transferee being, on the fulfilment of certain 
conditions, placed in the position of the trans- 
feror (a) , As in the case of a partnership, the right 
of transferring shares in a joint-stock company orir 
ginally depended, both as to its existence, and as 
to the manner of its exercise, upon the articles or 
agreement constituting the company. 

The legality of the practice of transferring shares 
in a joint-stock company, unincorporated by charter 
or Act of Parliament, has at times been the subject 
of much doubt, and of some conflicting decisions. 
Before the changes in the legal position of joint- 

(a) Exceptthathys. 38 ofthe statutable liabilities still attach 
Companies Act, 1862,. certain to the transferor. 
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stock companies introduced by the series of Acts 
commencing with the 7 Geo. IV. c. 46 (1826) a 
joint-stock company, unless incorporated by charter 
or by special Act of Parliament, was simply a part- 
nership, and the rules of law applicable to partner- 
ships applied to joint-stock companies. 

Between 1720 and 1825 the Bubble Act (6 Geo. I. 
c. 18) was in force. That Act, passed immediately 
after the bursting of the South- Sea Bubble, pro- 
hibited " the acting or presuming to act as a corpo- 
rate body,^^ ^Hhe raising or pretending to raise 
transferable stock or stocks,^^ " the transferring or 
pretending to transfer or assign any share or shares 
in such stock or stocks without legal authority .^^ 

This Act having been repealed by the 6 Geo. IV. 
c. 91, it is sufficient for the present purpose to say 
that the interpretation placed upon the prohibition 
to transfer by the Courts was that, although it was 
illegal to create stock or shares transferable without 
restriction, yet transfers with some restriction, as, for 
instance, the approval of the proposed transferee by 
a committee, were not necessarily illegal, unless the 
company was in other respects mischievous {a). 

After the repeal of the Bubble Act, it became an 
important question whether or not the formation of 
unincorporated companies with transferable shares 
was an offence at common law, as tending to usurp 
a royal franchise, namely, the creation of a corpo- 
ration (6). Some expressions used by Vice-Chan- 
cellor Shadwell (c), and Best, C.J. (d), favour the 
contention that an unincorporated company, in 
which shares are transferable without restriction, is 

(a) Lindley * On Partnership,' Garrard v. Hardey, 5 M. & G-. 

p. 192, and cases there quoted ; 471. 

Smith's 'Mercantile Law,' 7tli (c) Blundell v. Winsor, 8 

ed., p. 63. Sim. 601. 

{b) See, however, as to whether (<£) Duvergier v. Fellows^ 5 

this is an offence per se at com- Bing. 248. 
mon law, per Tindal, C. J., in 

b2 
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illegal. But it appears to be now settled that the 
transferability of shares, taken alone, is not suffi- 
cient to make an unincorporated company illegal (a), 
though it may be evidence leading to the presump- 
tion of the corporate character having been as- 
sumed (6). 

This question has now ceased to be of much prac- 
tical importance; most companies being within the 
provisions of some Act of Parliament by which the 
transfer of shares is recognized. 

There are, however, some companies with regard 
to which no statutory provision has as yet been made 
for the transfer of shares ; and which are therefore 
regulated in that respect both as to the right of 
transfer, and the mode of carrying it out, by the 
agreement under which they are formed. These 
companies are in fact governed by the ordinary 
rules of partnership; consequently, although by a 
transfer of shares, the transferee, in the absence of 
any express stipulation to the contrary, will be held, 
as between himself and the other members of the 
company, to take the shares as they stand, and 
will therefore be bound to them to contribute to- 
wards the payment of the company's debts incurred 
before he became a member (c) ; yet he will not, any 
more than an ordinary incoming partner, be liable 
directly to the creditors for the debts of the com- 
pany incurred before he became a member {d) . 

The principal Acts now in force aflTecting com- 
panies are, the ^' Companies Clauses Consolidation 
Act'' (e), and the " Companies Act, 1862" (/). The 



{a) Harrison v. Heathom^ 6 2 De G^. M. & G. 562 ; Taylor 

M. & Gr. 81. V. Ifill, 8 L. T. Ch. 148. 

(5) Per Turner, L. J., in ex (d) See Lindley * On Partner- 

parte Grisewood, 4 De G. & J., ship/ 2 ed. p. 399 ; Thomas v. 

657. See the whole question dis- Clark, 18 C. B. 662, 
cussed in Lindley * On Partner- (e) 8 Vict. c. 16. 

ship,' 2nd ed. p. 195. (/) 25 & 26 Vict. c. 89. 

(c) Cape's Executors* Case^ 
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former of these Acts applies to companies incor- 
porated by special Act of Parliament ; and the latter 
(with exceptions in regard to existing companies 
which are not registered under it,) to ^ all companies 
consisting of more than ten persons associated for 
banking purposes, or of more than twenty persons 
associated for the purpose of carrying on any other 
business, unless such company is formed under Act 
of Parliament, or letters patent, or is a mining com- 
pany within the jurisdiction of the stannaries ' (a). 

These Acts contain express provisions as to the 
transfer of shares (fe) ; consequently, in all companies 
which are governed by them, a shareholder, by pur- 
suing the proper form, as prescribed by the regu- 
lations of the company, or in some cases by the 
Act (c), can invest a purchaser with all the rights 
which he himself possesses. Shares in such com- 
panies are therefore now a species of property, the 
full ownership of which, both at law and in equity, 
is capable of being freely transferred, and which is 
every day bought and sold in the market. 

Section II. 

The process by which one person becomes substi- 
tuted for another as a shareholder and member of a 
company consists of two stages, (1), the bargain or 
agreement for the transfer, (2), the transfer itself, 
and its registration. 

1. The Bargain or Agreement far a Transfer, 

(A.) Contract for the Sale of Shares. 

Any person who is possessed of a transferable in- 
terest in the capital and profits of a company, can 
agree with another to sell to him that interest or a 

(a) 25 & 26 Vict. c. 89, b. 4. (o) Seepo^^, pp. 20, 22, 

(5) See posi^ p. 21« 
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portion of it. This is called buying and selling 
shares (a). This contract may be entered into in 
any form and at any place. But as certain modes 
of buying and selling shares have become usual, it 
is necessary to examine them more particularly. 

Shares in the principal public companies are usually 
bought and sold upon the Stock Exchange through 
the agency of brokers. Accordingly, in order to 
ascertain the nature and incidents of the ordinary 
contract, it is necessary to take into account the 
usage and practice of the Stock Exchange. For a 
portion only of the contract being expressed in 
words, its real nature must be ascertained from the 
practice of the market in which the transaction is 
carried on. 

This practice is to be found partly in the printed 
rules, which are issued by the Committee, which is 
the governing body of the Stock Exchange, and 
partly in the known usage of the market, which has 
not been reduced to writing, but which, when proved 
in fact, is equally recognized by Courts of Law and 
Equity. 

Shares may be bought and sold either for imme- 
diate delivery or for delivery at a future day. By 
^^ delivery '^ is meant the delivery to the purchaser 
of such documents (usually a properly executed 
transfer, and the certificates of the shares), or gene- 
rally the doing such acts, as will entitle him to re- 
gistration as a member of the company {b) . The more 
usual practice is to purchase shares for delivery at a 
future day. 

Shares bought for immediate delivery are said to 
be bought for ^ money.^ Those bought for delivery 
at a future day are said to be bought for the ^ ac- 
count.^ By a rule of the Stock Exchange every 

(a Heaeltine y. SiggerSf 1 (6) See Hunt y. Gunn^ 13 C. 

Exch. 856. B. N. S. 226. 
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bargain, when no time is specified, is considered to 
be made for the existing account. There are two 
share-accounts in each month fixed by the Com- 
mittee of the Stock Exchange. 

Sometimes a contract, instead of being completed 
by transfer at the account, is " carried over '' to the 
next account. In caiTying over as a general rule, 
either the purchaser pays what is called ^ contango,' 
or the seller what is called ^backwardation,' the 
former being for non-payment of the money, the 
latter for non-delivery of the shares {a). 

The ^account' consists of three successive days. 
The first is called carrying-over or contango day, 
being the day in which the process of carrying over 
bargains to the next account is transacted j the 
second, the name-day, or day on which the broker 
gives in the name of the principal as the person for 
whom the purchase has really been efiected [b) ; and 
the third the settling-day, or day upon which by the 
bargain the purchase or sale is to be completed by 
the delivery and acceptance of the proper documents. 

(B.) Parties to the Contract. 

In dealing with the various questions which arise 
in reference to the contract for the sale and pur- 
chase of shares, it will be well to consider the trans- 
action as effected for principals who are not mem- 
bers of the Stock Exchange by the intervention of 
agents and middlemen who are. 

The members of the Stock Exchange consist of 
two classes, — ^brokers, and dealers or jobbers (c). 
Brokers, as a rule, act for principals who wish to 
sell or purchase shares, and are repaid by a com- 
inission. 

(a) Wilkinson's * Law of the (c) Keyser on the * Law of 

Public Funds,' p. 158. the Stock Exchange/ p. 22, 

(6) See post. 
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Jobbers or dealers are persons who are ready to 
purcliase or sell stock or shares^ or as it is termed 
" make a price/' They are in fact retailers of stock 
and shares. For instance if a trustee wishes to in- 
vest £2516. 17s. 6c?. in Consols, he would have some 
difficulty in finding a person willing to sell him that 
precise amount, if it were not for the jobber who is 
ready to buy or sell any amount required. In the 
purchase and sale of shares the intervention of the 
jobber, though common, is not so necessary as in 
dealings with stock. The profit made by the jobber 
consists in a small difference between the buying 
and selling price ; for example, if at any given mo- 
ment the buying price of shares is 20, the price at 
which the jobber sells is 20-g-. 

The following may serve as a specimen of the 
usual transaction of the sale and purcliase of shares. 
A principal. A., desires to purchase 100 shares in a 
company. He orders his broker, B., to purchase 
these for him on the Stock Exchange. B. thereupon 
makes a bargain with a jobber, C. The bargain is 
that the shares are to be delivered to B. at the next 
account. At first the only apparent parties are B. 
and C. The real transaction, however, as understood 
between the parties, is that on the name-day B. shall 
give to C. the name of the purchaser A., for whom 
he is acting, and C. shall obtain a transfer to A. of 
the required number of shares. It is perfectly well 
understood that in most cases C. has not in his name 
the shares which he agrees to sell, and does not in- 
tend to have them. The real contract seems to be 
that he will get them transferred by somebody (a). 

In the same way when a person, not a member 
of the Stock Exchange, desires to sell shares, and 
employs a broker for the purpose, the jobber is 
also asked to make a price for the shares, and the 

(a) See Paine v. Hutchinson, L. B. 2 Eq. 257. 
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transaction is called in ordinary language a sale to 
the jobber; the real contract, however, in this case 
too seems to be, that the jobber will find some 
proper person to take a transfer of the shares. at the 
next account (a) . 

That such is the contract between the purchaser 



Note on the Case of G-bissell v. Bbistowe. 

Page 9, Note (a). 

Since these sheets were prmted, judgment has been deUvered in 
this case (Jan. 31). It is hoped that the conclusions arrived at in 
the following pages, especially at pp. 8-14, will be found to be con- 
sistent with the judgment of the majority of the Court (Bovill, C. J., 
Willes, and Keating, JJ.). The main point decided is that the 
jobber cannot, by the mere giving in of the name of a transferee, 
exempt himself from his liability as purchaser to accept and register 
the shares, or indemnify the transferor, where his nominee refuses to 
accept. This judgment has alwo a most important bearing (1) on 
the question of privity of contract between the vendor and the 
transferee named by the jobber (see pp. 12-14), (2) on the effect 
of certain usages of the Stock Exchange upon the contract between 
vendor and purchaser (see p. 14, note {a) ), and (3) on the right of 
the vendor to indemnity. On the last point, it will be seen that the 
case appears to belong to the class discussed in Part II. section 2, 
case 4. The reader is referred to the full report of the judgments 
of the majority of the Court, and of the dissentient judge, Byles, J., 
for a full discussion of the above-noticed points. 



, (a) Tlie decision in the case {b) 23 & 224 Vict. o. ill, s. i, 

of Grisself v. Bristowe, ' now 6, 7. 

standing for judgment in the (c) Mumble v. Mitchell j 11 A. 

Common Pleas, will probably & E. 205. 

have an important bearing upon (d) See for the distinction be- 

the legal view of the contract tweenthe contract to sell and cou- 

entered into between a principal, vey and the contract of the job- 

his broker, and a jobber. See ber, HibbUwhiteY, M^Morinetl 

also Booth V. Fielding, 1 W. N. M. & W. 200. 
245. 

b3 
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unlike a bargain in public stocks or funds, the breach 
of which can be adequately compensated by damages 
in an action at law, will be specifically enforced in 
equity (a). 

The due fulfilment of the bargain, as between 
the members of the Stock Exchange who are con- 
cerned in it, is provided for by the rules of the 
Stock Exchange. That body recognizes no other 
parties to the contract than its own members. 
Therefore though at law B. — ^to recur to the instance 
above given — being an agent acting for an undis- 
closed principal, is personally liable on the contract 
only until the disclosure of the principal, and in 
the event of the other contracting party not electing 
to have recourse to the principal, by the rules of the 
Stock Exchange B. is the only person liable on the 
contract; and C. is even forbidden, except under 
certain conditions, to sue the principal at law (6) . 
The bargain is, however, considered to be fulfilled 
as far as B. is concerned, if he " passes a ticket for 
the shares,^^ in other words, gives in the name of 
the transferee to the seller before 12 o^clock on the 
name day, and pays the purchase money, when the 
transfer, duly executed, is delivered to him with the 
certificates. The penalty for default in this respect 
is, that the seller may, if he pleases, " sell oiit^^ the 
shares ; and if he does this, the loss, if any — that is, 
the difiTerence between the price actually received 
for the shares and that fixed by the bargain, — falls 
upon the baying member. He is, however, freed 
from liability if he has passed the ticket at the 
proper time. 

If the selling member make default in delivering 
ths shares, the buying member may " buy in^^ the 

(a) See Cuddee v. Ruttery 1 enforce the contract against the 

White & T. L. 0. 640. principal. Mortimer y. M^Callan, 

(jb) This rule, however, does 6M. &W. 58. 
not preclude the legal right to 
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shares ^' against ^^ the seller on the eighth day after 
.the date of the ticket, and all loss thereby incurred 
is to be paid by the seller. 

These are amongst the rules by which bargains 
in shares on the Stock Exchange are governed. 
They apply equally as between the buying and sell- 
ing members, whether both or either of them are 
acting for principals or not ; and there are stringent 
regulations by which such members are forbidden 
to have recourse to any other tribunal than the 
Committee of the Stock Exchange. Even if a prin- 
cipal should, without the consent of the Committee, 
attempt to enforce by law a claim against a member, 
^' the Committee will decide as to the. liability of the 
broker or agent of such principal for any costs or 
damages incurred in consequence of legal proceed- 
ings.^^ 

It need hardly, however, be observed that no 
rules of this kind can aflfect the jurisdiction of the 
Courts of law and equity over Stock Exchange 
transactions, and they are material for the present 
purpose only so far as they throw light upon the 
nature of the contract (1), between the buyer and 
seller of shares; (2), between the buying or selling 
principal who is not a member of the Stock Ex- 
change, and his broker or agent, who is. 

The immediate parties to the contract for the sale 
and purchase of shares are usually, as has been said, 
the principal vendor or purchaser, through his-broker, 
and the jobber. But it often happens that some 
confusion arises as to the parties who are really 
bound by the contract. For example, suppose A. 
has bought through B., his broker, one hundred 
shares from C. the jobber, and C. the next day buys 
from D., a broker acting for E., one hundred shares 
in the same company; on the name-day B. will give 
A.'s name to C. as the transferee, C. will pass it on 
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to D., and thus B. and D. will be brought together, 
and the transaction will be completed by D. deliver- 
ing to B. a transfer from B. to A., which A. accepts, 
and executes in discharge of his contract with C. : 
C. on his part has fulfilled his contract with A. by 
finding a proper person to transfer to him, and with 
E. by finding for him a purchaser, who will accept 
and pay for the transfer. 

But in order to place A. under an obligation to 
E. to take a transfer from him, and on the other 
hand to render E. bound to A. to transfer to him, 
the transaction must fall under one of three classes. 
Either (1) there must have been an assignment of 
the original contract between A. and C. by C. to E. ; 
or (2) C. must have acted as the agent of one or both 
parties, and not as an independent contractor ; or (3) 
a new contract must have been entered into between 
A. and E. whereby the relation of vendor and pur- 
chaser is constituted between them. 

(1.) As a general rule, if a contract, of which 
specific performance may be had in equity, be as- 
signed bygone of the contracting parties, a suit for 
specific performance will lie by and against the as- 
signee {a) . But it appears that the ordinary trans- 
action of the resale or subsequent purchase of shares 
does not amount to an assignment of the original 

contract. The second of the two transactions in- 

• 

stanced above, the purchase by C. from E., was a 
separate and independent transaction, and did not 
operate as an assignment of the original contract. 
And it does not appear in any of the cases in which 
the absence of privity has been relied upon as a 
ground of defence when the original vendor has 
sought to enforce the contract against the ultimate 
purchaser, that the obligation to accept has been 

a) Story's Eq. Jur. b. 783. 
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based on the ground of the ultimate purchaser being 
the assignee of the original contract (a). 

(2.) It appears also to be plain that in the ordi- 
nary transaction of the sale of shares through a 
jobber^ the jobber does not act as agent of either 
party. In the example above given, C. contracts 
with both as principal. He has no principal at 
the tinie of the contract with A. ; and it is a funda- 
mental doctrine of the law of principal and agent, 
that where a person contracts as principal, and in 
fact has no principal at the time of the contract, no 
third person can afterwards become bound by the 
original contract, as if the person originally con- 
tracting had contracted as his agent {b) ; neither did 
he contract with E. as the agent of A. 

(3.) It appears then that the ordinary transaction 
whereby the transferor and transferee are brought 
together, is neither an assignment of the original 
contract, nor is the jobber an agent so as to create 
a contract between the parties K, therefore, they 
have any mutual rights against each other, either at 
law or in equity, it must be by virtue of some sub- 
sequent contract. 

The practice, as has been seen, is for the jobber to 
refer the vendor or his broker to the purchaser or 
his broker, and vice versa. Thus the two parties or 
their brokers are brought together, and the original 
contracting party, the jobber, has fulfilled his con- 
tract with both. It may well be that as soon as the 
parties or their authorized agents are brought toge- 
ther, and anything happens which amounts to an ac- 
ceptance of tlie shares from the vendor, such as pay- 



(a) See JSvans v. Wood, L. B. 
5 Eq. 9 ; Hawkins y. Maltbt/f L. 
B. 4 Eq. 572 ; Shepherd y. OH- 
lespie, 2 W. N. 293. In tlie last 
case the grounds of the decision 
are not yery clearly stated in the 
report. The Vice-Chancellor ap- 
pears to haye relied not on the 



assignment of the original but on 
a subsequent contract. 

(J) * The rule as to ratification 
applies only to the acts of one 
who professes to be the agent of 
the person who afterwards rati- 
fies.* Per Parke, J., Vere v, 
Aahhif, 10 B. & C. 298. 



H PBINGIPAL AND BROKER. 

ment of the price, retention (a), or execution (6) of 
the transfer, at that moment a fresh contract arises 
between the ultimate parties, that the one shall 
accept and the other deliver the shares, with refer- 
ence to which each originally bargained with the 
jobber. This seems to have been the view taken 
both by Wood, V.C., and the Lord Chancellor in 
the case of HawJcins v. Maltby, though the former 
thought that there were circumstances in that case 
which rendered it inequitable to enforce the contract. 

Very commonly the transaction is complicated by 
the introduction of a great number of intermediate 
bargains. The same principles, however, will apply 
whether there be only one person intervening be- 
tween the ultimate transferor and transferee, or 
many. 

In all questions therefore arising as to the liability 
of the seller or purchaser of shares, the first and 
most important point to be considered is, who the 
contracting parties are. The prevalence of these 
intermediate transactions upon the Stock Exchange, 
- — the ultimate transferor and transferee being rarely 
the parties who originally contracted for the sale 
and purchase of shares, — ^appears to favour the notion 
that a direct contract exists between them. This 
cannot, however, be the case except under the cir- 
cumstances specified above (c). 

(C.) Relations of Principal and Broker. 

Where a principal has commissioned a broker who 
is a member of the Stock Exchange to purchase or 
sell shares for him, he has given him, as has been 

(a) Hawkins v. Malthy^ L. R. contract; and see W^»»ev.Pr»cc, 

4 Eq. 572 ; S. C. on appeal, 2 W. 3 De G. & S. 310 ; Shepherd v. 

N. 289, where the Lord Chan- Oillespie, 2 W. N. 293. 

cellor appears to base his judg- (b) As was the case in JEvans 

ment entirely on the fact of the v. Wood, L. R. 6 Eq. 9. 

bill being founded on the origi- (c) See Sayle* v. Blane, 14 Q. 

nal, and not on the subsequent B. 205 ; S. C. 19 L. J. Q. B. 19* 
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seen, an authority to enter into a contract, whereby 
he incurs personally certain extra-legal liabilities. 
Consequently, in accordance with the well-known 
rule that where ^^ a principal employs an agent to 
act for him in a particular market, he is to be taken 
to be cognizant of, and is bound by the rules pre- 
vailing therein ^^ (a), the principal is bound to indem- 
nify the broker for all liabilities which he may incur 
by reason of those rules. 

Thus where a broker sold securities for his prin- 
cipal, received and handed over the money, and the 
securities were afterwards found to be worthless for 
want of a stamp, and the broker thereupon of his 
own accord refunded the money to the purchaser, it 
was held that he could recover it {b) , 

So where after a contract for the purchase of 
shares in a bank the bank stopped, and thereupon 
the purchaser ordered his broker not to accept or 
pay for the shares, and the broker nevertheless paid 
the purchase money, he recovered it from the prin- 
cipal (c). 

Where a broker was commissioned to buy shares, 
and at the time of the purchase a call was made 
but had not become payable, and the buying broker, 
in pursuance of a rule of the Stock Exchange, paid 
the call to the selling broker, he was held to be en- 
titled to recover it from the principal as money paid 
to his use {d) . 



(a) Pep Willes, J., W%itehead 
T. Izod, L. R. 2 C. P. 239. See 
for the limits of this doctrine, 
Sweeting v. Pearse, 29 L. J. C. P. 
265; 7C.B.N.S.449; S. C. in 
Exch. Ch. 30 L. J. C. P. 109 ; 
9 C. B. N. S. 534. In the case 
of contracts made by members 
of the Stock Exchange, it ap- 
pears to be immaterial whether 
or not the principal knew of the 
usage. The doctrine, however, 
does not apply when the usage 
cannot be called general, as the 
usage at Lloyd's. Sweeting y. 



Pearse, uhi supra ; and see Bat/' 
liffe V. Butterworth, 1 Ex. 425. 

(i) Young v. Cole, 3 Bing. N. 
C. 724. 

(c) Taylor v. Stray, 2 0. B. 
N. S. 175 ;■ see also Sutton v. 
Tatham, 10 A. & E. 27; Bay 
liffe V. Butterworth, 1 Ex. 425 ; 
Pollock V. Stables, 12 Q. B. 765 ; 
Whitehead v. Izod, L. H. 2 0. P. 
228 ; and see post^ p. 52. 

{d) Bay ley v. WilHns, 7 0. B. 
886 ; see M'Ewen v. Woods, 11 
Q. B. 13. 
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A broker is justified, under an order from his 
principal to buy or sell stock or shares of a certain 
description, in purchasing or selling what is usually 
dealt with in the market by that name, although it 
may not be strictly the proper description of it (a). 

But a broker employed to buy or sell shares on 
the Stock Exchange for a principal is bound to act 
in strict accordance with its rules and practice, 
and, consequently, would not be justified in selling 
upon credit, which is contrary to the usual prac- 
tice (6) ; so he is not justified, without express au- 
thority from his principal, in carrying a bargain over 
the next account (c) . 

Although a principal employing a broker is bound 
by the rules and practice subsisting at the time of 
his retainer, yet if a new regulation of the Stock 
Exchange be made subsequently, it cannot bind the 
principal. Thus a broker was employed to sell 
scrip-certificates which were delivered to the pur- 
chaser, but afterwards proved to be forged. Sub- 
sequently to the sale the Committee of the Stock 
Exchange made a rule that purchasers of the forged 
stock should have a right to demand from the 
vendors not only the repayment of the purchase 
money, but also a certain additional sum. The 
broker accordingly repaid to the purchaser the pur- 
chase money, and paid also the additional sum. 
It was held that though he was entitled to recover 
the purchase money, he was not entitled to recover 
the additional sum {d). 

(D.) Where it is not intended that the Bargain shall 

be completed by Transfer. 

It has already been seen that the jobber, though 

(a) Lamert v. Heaih^ 15 M. (c) Fletcher ▼. Marshall^ 16 
& W. 486 ; Mitchell v. Newally ib. M. & W. 765. 

308. W ^^8tropp ▼. Solomon, 8 

(b) WiltehireY.8ime,l Camp. C. B. 345. 
258. 
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he is said to sell and purchase shares, yet, as a rule, 
at the time he contracts to sell the shares, has no 
shares standing in his name, and probably does not 
intend to have any. In one case, indeed. Lord Ten- 
terden held at nisi prius that a contract to sell 
goods which the vendor had not got was void (a). 
This case, however, was always much doubted, and 
finally overruled by Hibblewhite v. M^Morine (6). 
However, in many of the dealings on the Stock Ex- 
change, although the contract purports to be for 
the sale and purchase of shares, and precisely the 
same forms are observed as in cases where it is in- 
tended that the contract shall be completed by 
transfer, there is no intention on either side that any 
shares shall pass. If A. agrees with B. for the pur- 
chase from him of 100 shares at £5 a share, all that is 
intended is that if the price of the shares at the next 
account stands higher than the contract price, for 
instance at £5-g-, B. shall pay to A. one-eighth on each 
share ; if the price be lower than the contract price, 
A. shall pay the difference. The transaction is in 
reality nothing more than a wager upon the price 
of the shares at the next account. And if such a 
contract is brought before a court of law, and it 
appears that neither party intends really to buy or 
sell the shares, but only to pay the " differences /' 
it wiU be hejd to be void as a wagering contract 
within 8 & 9 Vict. c. 109, s. 18 (c). It is, however, 
sufficient to uphold the contract if either party in- 
tends reaUy to sell or really to accept the shares (c?). 
And where money was really advanced, and shares 
of equal value deposited with the lender as security, 
and by the practice of the Stock Exchange, the 

(a) Bryan y. Lewis, By. & M. difficult to establish the fact that 
886. such is the real nature of the 

(b) 5 M. & W. 462. transaction. 

(c) Orizetoood v. Blane, 11 (<£) Hibblewhite v. M^Morine^ 
C. B. 538 ; Ashton v. Dakin, 7 5 M. «fc W. 462. 

W. B. 384. It is plainly most 
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money not being repaid on the settling-day, tlie 
transaction was carried over, the diflFerences between 
the market price on the settling-day and the original 
loan being paid by the borrower to the lender if 
the shares fell, and by the lender to the borrower 
(in the shape of a deduction from the original debt) 
if they rose, and ultimately the lender took to the 
shares, and sold them at a price below the amount 
of the original loan, he was held to be entitled to 
prove against the estate of the borrower, who had 
become bankrupt, for the difference {a). So if 
there be a sale and purchase of shares which would 
appear to be a mere colourable transaction except 
for the circumstance that the vendor, who retained 
possession of the shares, accounted to the purchaser 
for the dividends received (6) . In short, it is a ques- 
tion of fact depending upon the circumstances of 
each case, whether either party upon entering into 
the contract really intended to buy or sell the shares, 
or whether it was a mere gambling transaction (c). 

There is nothing to prevent a broker who has been 
employed to transact differences for a principal, re- 
covering any money which he may have paid in con- 
sequence, as money paid at his principalis request. 
The contract which he has been commissioned to 
enter into though void is not illegal; and money 
paid at the request of a principal in discharge of a 
void contract is recoverable by the agent {d). 

An attempt has been recently made by the Le- 
gislature to check the practice of entering into '^ cour 
tracts for the sale and purchase of shares and stock 
in joint-stock banking companies of which the sellers 
are not possessed, or over which they have no con^ 

(a) Se Morgan, 2 De Q, F. & H. 539 ; Barrjf ▼. Croshey^ 2 
J. 634. J. & H. 29. 

(6) Ibid. (d) Knight v. Cambers^ 24 

(c) See JBe«* v. Femie^ 4 N. L. J. 0. P. 121 ; Rosewarne v, 

Mllifig, 15 C. B. N. S. 316. 
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troP' (a) . The Act 30 Vict. c. 29 provides that all 
contracts, agreements, and tokens of sale and pur- 
chase, which shall be made or entered into after 
July 1, 1867, for the sale or transfer of any shares, 
stock, or other interest in any joint-stock banking 
company in Great Britain or Ireland, constituted 
under any Act of Parliament, Royal Charter, or 
Letters Patent, shall be null and void to all intents 
and purposes, unless such contract designates in 
writing the shares or stock by the numbers which 
they bear on the register ; or if there be no register 
of numbers, the contract must set forth the person 
who is the registered proprietor of the shares in, the 
books of the company. And it is made a misde- 
meanour wilfully to insert any false number or name 
in the contract of sale (6). 

2. Transfer and Registration, 

In order to vest in the purchaser the shares which 
he has contracted to buy, two things are to be done, 
(A) the execution of a proper transfer ; (B) its re- 
gistration by the company (c). 

(A.) The Transfer. 

On the settling day, or, if the bargain be for im- 
mediate delivery, within a reasonable time, the pur- 
chase and sale of. shares is to be completed by the 
delivery of a formal transfer [d) . As has been before 
said, the form of the transfer will depend on the 
regulations of the company, and the statute, if any, 
by which it is governed. 

(a) Preamble, 30 Vict. e. 29. (d) A delay of seven days be- 
(i) A bill is now before the ing, however, allowed to the 
House of Commons which con- seUer, to provide for the contin- 
taiiis similar provisions with re- gency of several trustees or par- 
gard to shares in railway and gas ties at a distance having to ex- 
companies, ecute the transfer. After seven 
(o) See JSxparte Svfmhyf 28 L. days the stock or shares may be 
J. Ch. 875. bought in. 
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Where there is no statute, or where the statute 
provides no form of transfer (a), the form of transfer 
will depend entirely on the regulations of the com- 
pany. In some companies a customary form appears 
to prevail. For instance, in cost-book mining com- 
panies, shares are ordinarily transferred by a letter 
addressed to the purser of the mine, signed by both 
transferor and transferee, upon which the purser 
alters the register of shareholders (fe). It has been 
maintained that shares in cost-book mines are in- 
terests in land, and as such could only be transferred 
by deed (c). This, however, is opposed to the later 
cases {d). 

In what are called ^ scrip ^ companies, shares ap- 
pear to pass by delivery of the scrip or certificates. 
The term ' script is usually applied to a certificate 
issued by the promoters of a projected company,- 
which entitles the holder to shares in the company 
on its formation (e). In some companies, however, 
there is no distinction between scrip and share- 
holders, the bearer of a scrip certificate is entitled 
to shares in the company to the amount for which 
such certificate is issued. In these companies shares 
are transferable by the mere delivery of the scrip 
certificates (/). 

In companies within the Companies Clauses Con- 
solidation Act {g)y the transfer must be by deed (A), 
duly stamped, in which the consideration shall be 



(a) As appears to be the case 
with banking companies formed 
imder the 7 Geo. IV. c. 46. 

{b) Toll V. Lee, 4 Ex. 230; 
Walker v. Bartlett, 18 C.B. 845 ; 
Watson V. Spratley, 10 Ex. 222. 

(c) Vice V. Anson, 7 B. & G. 
409. 

{d) See Sparling v, Parker, 9 
Beav. 450; Powell y. Jessop, 
18 C. B. 336, and cases sup. 
note (b). 

{e) bee as to the sale of these 



scrip certificates and the rights 
of the vendor, Midland Qreat 
Western Railway Co, y. Gordon, 
16M.&W.804; London Grand 
Junction Railway Co. v. Freeman, 
2 M. & a. 606; Bechitt v. BU- 
brouyh, 9 Hare, 188 ; Jackson y. 
Cocker, 29 Beay. 59. 

(/) Us parte Barclay, 26 
Beay. 177 ; Bx parte Orisewood^ 
4 De G. & J. 544. 

ig) 8 Vict. c. 16. 

{h) 8. 14. 
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truly statedj in a form given in schedule B^ or to 
the like effect (a). 

" No shareholder (6) shall be entitled to transfer 
any share after any call shall have been made (c) in 
respect thereof, until he shall have paid such call [d), 
nor until he shall have paid aU calls for the time 
being due on every share held by him ^' (e). 

By the Companies Act, 1862 (/), shares in com- 
panies registered under that Act are transferable in 
the manner provided for by the regulations of the 
company. ^^ Any transfer {g) of the share or other 
interest of a deceased member made by his personal 
representative shall be of the same validity as if he 
had been a member at the time of the execution of 
the transfer.^^ 

By the Companies Act 1867 (A), companies re- 
gistered under the Companies Act, 1862, if autho- 
rized by their original regulations, or by special re- 
solution, are empowered to issue, with respect to 
any share fully paid up, or to stock, a warrant under 
their common seal stating that the bearer of the 
warrant is entitled to the shares or stock therein 
specified, and may provide by coupons or otherwise 
for the payment of the future dividends on the shares 
or stock included in the warrant (^) . These shares 
or stock may pass by delivery of the share warrant. 
The bearer of a share warrant shall be entitled, sub- 
ject to the regulations of the company, on surren- 
dering such warrant to the company for cancellation, 
to be registered as a member {k), 

(a) See Reg. v. General Ce- up shares by a holder of other 

metery Co.^ 6 E. & B. 415. shares upon which calls are uu- 

(6) 8. 16. paid. Svi)bersty\. Manchester, 

(c) As to when a call is said Sheffield, and Lincolnshire Hail- 
to be made, see Eeg. v. London- way Co., L. B. 2 Q. B. 59. On 
derry and Coleraine Railway appeal, ih. 471. 
Co., 13 Q. B. 998. (/) 25 & 26 Vict. c. 89, s. 22 ; 

(rf) See Shaw v. Rowley, 16 and see s. 178. 

M. & W. 810. {g) s. 24. 

(e) See Reg. v. Wing, 17 Q. B. (A) 80 & 31 Vict. c. 131, s. 27. 

645. This section does not pre- (i) s. 28. 

dude the transfer of fully paid ijc) s. 29. 
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In Table A of the first scliedule of the Companies' 
Act 1862 are contained certain specimen regulations 
by which companies limited by shares are to be go- 
verned, so far as they are not superseded by the special 
regulations of the company. It is there provided : — 

(8) The instrument of transfer of any share in 
the company shall be executed both by transferor 
and transferee, and the transferor shall be deemed 
to remain a holder of such shares, until the name of 
the transferee be entered in the register-book in 
respect thereof. 

(9) Shares in the company shall be transferred in 
the following form : — 

I, A. B. of , in consideration of the sum of 

■ pounds paid to me by C. D., of , do hereby 

transfer to the said CD. the share or shares num- 
bered , standing in my name in the books of 

the company, to hold unto the said CD., his exe- 
cutors, administrators, and assigns, subject to the 
several conditions on which I held the same at the 
time of the execution hereof, and I, the said C D., 
do hereby agree to take the said share or shares, 
subject to the same conditions. As witness our 
hands the day of . 

The transfer must bear the proper ad valorem 
stamp {a). 

In the absence of any express agreement or cus- 
tom to the contrary (6), it appears to be the pur- 
chaser's duty, as in the case of sales of real property, 
to prepare and tender the transfer for execution (c). 
Until this is done the purchaser cannot, unless the 
vendor has done something to exonerate him from 
the tender {d), maintain an action against the vendor 
for not transferring the shares. 

(a) 13 & 14 Vict. 0.97. Con- Q. B. 422 ; Sowlby v. Bell, 3 

yeyance. 0. B. 284 ; Humble v. Langsion, 

(5) See ShawY. Rowley, 16 M. 7 M. & W. 617. 
& W. 810. (d) An auctioneer, who was 

.ifi) Stephent t. De Medina, 4 personally liableto the purchaser, 



REQUISITES OP COMPLETE TRANSFER. 23 

It seems, however, to be the custom upon the 
Stock Exchange that the transferor should prepare 
and tender the transfer for execution. 

The Articles of Association frequently require the 
consent of the Directors to a transfer. The Direc- 
tors, however, are not at liberty arbitrarily to refuse 
their consent to a transfer; where they have the 
power of refusing, they have it only as trustees, 
and must have reasonable grounds for their re- 
fusal (a) . 

If the consent of the directors is necessary to a 
transfer, it would seem, upon the analogy of deal- 
ings with other kinds of property, (as, for instance, 
where a lessee, who is under covenant not to assign 
without consent of lessor, contracts for the, assign- 
ment of his lease), to be incumbent upon the vendor 
to obtain that consent (b) . It seems, however, from 
Stray v. Russell (c), that in a purchase of shares upon 
the Stock Exchange in a company in which the con- 
sent of the directors is necessary to a transfer, if the 
vendor delivers the proper documents of title, but 
has not obtained the consent of the directors, the 
purchaser cannot recover the purchase money on 
the ground of total failure of consideration. 

It is not uncommon for a transfer to be executed 
having the purchaser's name in blank. The validity 
of this transfer will depend, as in the case of all 
others, upon the regulations of the company. If it 
is necessary that transfers should be made by deed, 
a deed of transfer, with the name of the transferee 
in blank, would be void [d) . In this case the rights 

was held to have dispensed with of the directors see Ex parte 

a tender by referring the pur- Walters, 26 L. J. Ch. 645 ; Ex 

chaser to his principal; Franklyn parte Nicol, 28 L. J. Ch. 257. 

T. Lomond, 4 C. B. G37. (5) See Wilkinson v. Llot^d, 7 

(a) Robinson v. Chartered Q. B. 27. 

Bank, L. B. I Eq. 32 ; Shepherd^s (c) 1 E. & E. 888 ; see espe- 

case, L. B. 2 Eq. 564, and see cially the judgment of Erie, J. 

Heald:s case, 2 W. B. 215, 249; (d) Mibblewhitey, M'Morine, 

TaftT.Sarrison,10'H&re,4S9', 6 M. & W. 200. 
as to the evidence of the consent 
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of vendor and purchaser inter se, both at law and in 
equity, will depend simply upon the contract of 
sale (a). 

In Tayler v. Cheat Indian Peninsular Railway 
Company (b), the plaintiff being the holder of 120 
£20 shares, and also of 60 £2 shares, instructed his 
broker to sell the latter. The broker sold 80 of 
the former class to jobbers, and obtained the execu- 
tion by the plaintiff of transfers, with stamps suffi- 
cient to pass the 80 shares, but with the names of 
the transferees, the number of the shares, and the 
purchase money in blank. These were filled in by 
the jobbers. The plaintiff filed a bill, praying that 
the transfers might be delivered up, and registration 
of the shares in the name of the proposed transferee 
restrained. He was held to be entitled to this re- 
lief both by Wood, V.C., and the Lords Justices, 
on the ground that the transfer in blank was void, 
and that there was no contract binding him to sell 
the 80 shares, and that the transfer having come 
into the hands of the jobbers in blank, the principle 
did not apply, that of two innocent persons the one 
who has enabled a third person to occasion a loss 
must sustain it. 

Whether the execution of a transfer in blank by 
a transferor, which was fraudulently filled in by 
his broker with shares other than those which he was 
commissioned to sell, was such negligence on the 
part of the transferor as to estop (c) him from set- 
ting up the fraud in an application to have his name 
replaced on the register, was much discussed but 
not decided in Ex parte Swan {d) and Swan v. TJie 
North British Australasian Company (e). On this 

(a) Humble v. Langslon^ 7 M. (c) On the principle of Toung 

& W. 617 ; JlawJciiM v. Malthf, v. Orote, 4 Bing. 253. 
L. R. 4 Eq. 672. {d) 7 C. B. N. S. 400. 

(h) 4 De G. & J. 589. («) 7 H. & N. 603 ; S. C. on 

appeal, 2 H. & 0. 175. 
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point the Judges in the Common Pleas and Queen's 
Bench were equally divided; and the Exchequer 
Chamber avoided deciding the question whether or 
not the transfer would be good by way of estoppel. 
But if the transfer need not be by deed, and the 
transferor deliver to the transferee an instrument 
in blank for his benefit and at his request, the 
transferor will have done all that is necessary to 
divest himself of the shares ; and the duty of getting 
the transfer completed by registration, and the con- 
sequences of its non- completion will fall upon the 
transferee {a), 

(B.) Registration. 

After execution by transferor and transferee there 
yet remains the registration of the transfer. Both 
the Companies Clauses Act and the Companies 
Act, 1862, contain clauses making it obligatory 
upon the company to keep a register of share- 
holders, and constituting the register primd facie 
evidence of the facts which the Acts direct to be 
inserted therein. 

By the Companies Clauses Act (6), until the 
transfer has been delivered to the secretary for re- 
gistration, the vendor of the share shall continue 
liable to the company for any calls that may be 
made upon such share, and the purchaser shall not 
be entitled to receive any portion of the profits of 
the undertaking, or to vote in respect of such share. 

By the Companies Act, 1862 (c), registration is 
essential to membership in the company ; and where 
Table A applies, it is provided that {d) the transferor 
is to remain a holder of the transferred shares until 
the name of the transferee be entered in the regis- 
ter in respect thereof. Table A also contains a pro- 

(a) Walker v. Bartlett^ 18 (c) s. 23. 

G. B. 845. (/) clause 8. 

(6) 8. 15. 

C 
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vision (a), that the company may decline to register 
any transfer of shares made by a member who is in- 
debted to them (6). 

The company have a clear right before placing the 
transferee's name on the register to have a valid 
transfer produced (c) . 

If the company register a forged transfer, they 
will be compelled to retransfer or indemnify the share* 
holder whose name has been forged (d). And in 
equity this right will survive for the benefit of the 
personal representatives of such shareholder (e). 
And where a name was placed upon the register 
through misrepresentation, a transfer having been 
made out to a wrong transferee, and then altered, 
the initials of the transferor being placed against 
the alteration but not by himself, it was held that 
the transferee was not a shareholder (/) . 

A question has sometimes arisen as to the effect 
of transfers the object of which is simply to avoid 
liability. It appears to be now settled that the mere 
fact of a transfer being made in order to avoid 
Habilitv is not sufficient to invalidate it, or to disen- 
title the transferor to have his name removed from 
the register {g) . But a Court of Equity, upon such 
an application, will consider any circumstances 
which may render it inequitable that the transferor 
should have the relief he asks for {h) . 

In all questions of the validity of a transfer made 

(a) clause 10. Eden, 299 ; Davis v. Bank of 

(b) A doubt has arisen whether England, 2 Bing. 393 ; Sloman v. 
this section applies to the case of £ank of England, 14 Sim. 475. 
a call made but not yet payable. {e) Taylor v. Midland Bail' 
See s. 16 and R. v. Inns of Court way Company, 28 Beav. 287 ; 8 
Bolel Company, 32 L. J. Q. B. H. L. C. 751. 

369. as to the rule of the Stock (f) Hare v. London and 

Exchange, see ante, p. 15. North- Western Railway Com- 

. (c) Copeland y. North- Eastern pany, 1 Johns. 722. 

Mailway Company, 6 E. & B. {g) De Pass* case, 4 De Gr, 

277 ; JB. V. General Cemetery & J. 544. 

Company, 6 E. & B. 415 ; and (A) Ex parte Parker, L. E. 2 

see ante, p. 20. Ch. Ap. 685. 
(d) Ashby y. Blackwell, 2 
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to avoid liability, the question is, was it or was it 
not a bond fide transfer, passing all the interest of 
the transferor to the transferee. The fact of its 
being made to avoid liability is a suspicious cir- 
cumstance, but taken alone it is nothing more (a). 

Although no person is entitled to have his name 
removed from the register, or to become a member 
of the company, until he has done everything that 
is required by the regulations of the company to 
divest himself of, or to acquire the shares, yet, if the 
company dispense with any formalities, and treat a 
person either as having ceased to be, or as having 
become a member, they will be estopped from setting 
up the contrary in any subsequent proceedings (6). 

In the same way, a person who has omitted some 
of the necessary formalities in leaving or joining a 
company, but who has acted, and suflfered himself 
to be treated as if all the necessary formalities had 
been gone through, will not be permitted to set up 
the defect in form (c) . 

But it seems that whefe the mode prescribed by 
the deed of settlement for the transfer of shares has 
not been carried out, no subsequent recognition of 
the title of the transferee by the directors will ope- 
rate by way of waiver as against the company, so as 
to release the transferor from his liabilities in respect 
of the shares (d) . 

It is the duty of the purchaser to obtain registra- 
tion of the transfer, and he will be responsible to 
the vendor for neglecting to register it (e) . 

By the tecent Act, 30 & 31 Vict. c. 131 ('The 

{a) See cases in Lindley * On v. Woodcock, 7 M. & W. 574 ; 

Partnership/ p. 1350. Cheltenham and Great Western 

(b) Barbate v. Shortridge, 5 Railway Co. Y.Danie/,2Q.B.''lSli 

H. L. C. 297; Ghrady's case. Ex parte Wa/ters,3 J)e G.& &. 

1 De G. J. & Sm. 488 ; Lane's '149 ; Gordon's case, ib. 249. 

ccisey ib. 504 ; Stmffon's ExecU' (d) Ex parte Hennessy, 3 De 

tori^ case, 1 De G. M. & G. 576. G. & S. 191. 

(o) Manchester Railway Co, (e) See post, p. 43. 

c 2 
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Companies Act, 1867^), it is provided {a) tliat'^a 
company shall, on the application of the transferor 
of any share or interest in the company, enter in 
its register of members the name of the transferee 
of any share or interest in the same manner and 
subject to the same conditions as if the application 
for such entry were made by the transferee/^ 

If a person is entitled to have his name entered 
in or removed from the register, and the company 
refuses, a mandamus will lie to compel them {b) ; 
or an action may be brought for improperly re- 
moving or inserting the name (c). It appears also 
that an injunction may be obtained jfrom the Court 
of Chancery {d). But in companies within the 
Companies Act, 1862, the usual mode of setting the 
register right is an application for its rectification 
under the 35th section (e), 

(a) 8. 26. Australasian Co.y 7 H. & K. 

(6) See R. v. Inns of Court 603 ; Catehpole v. Ambergate 

Hotel Co. Limited^ 32 L. J. Q. Eailtoay Co.y 1 E. & B.^111. 

B. 369 ; Norris v. Irish Land (d) Taylor v. Hughes, 2 Jo. & 
Co., 8 E. & B. 512 ; Wa/rd v. * Lat. 24 ; Shortridge y.Bosanguet, 

S. £, Railway Co,^ 2 E. & E. 16 Beav. 84. 

812. (e) See j!70«^, Part II., 8. 1. 

(c) Swan V. North British 
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PART II. 

Where the Teansfeb of Shares has not been 
completed at the time of the commencement 
of winding up the company under the pro- 
VISIONS OP THE Companies Act, 1862, 

Questions of mucli importance and some diflSculty 
frequently arise with reference to the rights and 
liabilities of persons who have sold or bought shares 
in companies, either before or subsequently to the 
commencement of the . winding up, and whose 
transfers have not been registered at the time of 
its commencement. There have been many recent 
decisions bearing on the subject, and many impor- 
tant questions still remain to be settled. It may 
perhaps be useful to attempt a short statement of 
the law, so far as it is at present ascertained; to 
point out the principal questions which are yet un- 
decided; and to inquire what aid the decisions, 
which have already taken place, afford for their 
solution. 

The transfer, as has been seen, is not complete 
until the transferee ia substituted for the transferor 
upon the register. Until that is done, the transferor 
remains a member of the company [a). As such he 
is liable to be, in the first instance, placed upon the 

(a) s. 23. 
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list of contributories {a). The power to register 
transfers is vested in the directors as representing 
the company ; but the moment the winding-up com- 
mences, this power has ceased (fe). Suppose a case 
where the directors would, if the company had not 
been in liquidation, have been compelled to register 
a transfer, will the liquidators equally be compelled 
to register ? 

By the 84th section of the Companies Act, 1862, 
the winding-up of a company commences with the 
presentation of the petition for winding-up. The 
voluntary winding-up of a company commences with 
the passing of the resolution to wind up (c). 

Most of the cases hereafter referred to have arisen 
upon a winding-up by the Court, but the principles 
upon which they were decided will generally apply, 
mutatis mutandis , to a voluntary winding-up {d) . 

The general question resolves itself into two, (1) 
what is the relation of the transferor to the company 
which is being wound up ? (2) what, under these 
circumstances, are the relations of transferor and 
transferee, or of vendor and vendee (e), intei* se ? 



Section I. 

Eelation op Teansferoe to Company. 

Let it be supposed that the transfer has been 
regularly executed, both by transferor and trans- 
feree, and everything done to complete the transac- 



(a) 8. 38. 

(6) 88. 131, 153. 

(c) 8. 130. 

(d) By 8. 133, clause 8, the 
liquidators under a voluntary 
winding ap may exercise the 
powers before given to the Court 
of settling the list of the contri- 
butories of the Company, Pro- 
bably, however, this does not in- 
clude the power to rectify the 
register. (See Lindley * On Part- 



nership,' p. 1418.) By 8. 131 
the power of sanctioning the 
transfer, after the commence- 
ment of the voluntary winding 
up, seems, by implication, to be 
given to the liquidators. 

(e) The word transferor* is 
used for a vendor who has exe- 
cuted a transfer to the purchaser ; 
* transferee,' for the purchaser to 
whom a transfer has been exe- 
cuted. 
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tion, except registration. Before the transfer is 
registered, the winding-up commences. It must be 
assumed that the transfer is, in other respects, per- 
fectly regular and unobjectionable, and that, except 
for the commencement of the winding-up, it would 
have been registered as a matter of course. How 
can the transferee be substituted for the transferor 
upon the register ? The directors cannot do it, and 
the liquidators, if they have the power {a), refuse. 

The 35th section of the Companies Act, 1862, is 
as follows : — ** If the name of any person is without 
sufficient cause entered in or omitted from the re- 
gister of members of any company under this Act ; 
or if default is made or unnecessary delay takes 
place in entering on the register the fact of any 
person having ceased to be a member of the com- 
pany, the person or member aggrieved, or any mem- 
ber of the company, or the company itself, may, as 
respects companies registered in England or Ire- 
land by motion in any of her Majesty's superior 
Courts of law or equity, or by application to a Judge 
sitting in Chambers, or to the Vice- Warden of the 
Stannaries, in the case of companies subject to his 
jurisdiction, and as respects companies registered 
in Scotland by summary petition to the Court of 
Session, or in such other manner as the said Courts 
may direct, apply for an order of the Court that the 
register may be reotiiied, and the Court may either 
refuse such application with or without costj9 to 
be paid by the applicant ; or it may, if satisfied of 
the justice of the case, make an order for the recti- 
fication of the register, and may direct the com- 



(a) Which it seems they have tors may register any transfers 

not. See Shepherd's cttsCy L. B. which have been sent in for re- 

2 £q. 567. But see Ward and gistration before the commence- 

Oarfit's case, L. B. 4 £q. 189. ment of the winding up, but not 

It seems from JSvans v. Wood^ those sent in afterwards. 
L. B. 5 £q. 9, that the liquida- 
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pany to pay all the costs of sucli motion, applica- 
tion, or petition, and any damages the party ag- 
grieved may have sustained. The Court may, in any 
proceeding under this section, decide on any ques- 
tion relating to the title of any person who is a 
party to such proceeding to have his name entered 
in or omitted from the register, whether such ques- 
tion arises between two or more members or al- 
leged members, or between any members or alleged 
members and the company ; and generally the Court 
may, in any such proceeding, decide any question 
that it may be necessary or expedient to decide for 
the rectification of the register, provided that the 
Court, if a Court of common law, may direct an 
issue to be tried, in which any question of law may 
be raised/' 

The 98th section provides that as soon as may be 
after making an order for winding-up the company, 
the Court shall settle a list of contributories, with 
power to rectify the register of members ''in all 
cases where such rectification is required in pursu- 
ance of this Act,'' i. e. in all cases within the 35th 
section {a). Great doubts have arisen upon the 
construction of the 3bth section. Some judges have 
thought (b) that it was intended by the Legislature 
to give a general jurisdiction to rectify the register, 
so that if it could be shown that a binding agree- 
ment had been entered into for the sale of shares, by 
which, as it is sometimes expressed, the purchaser 
becomes in equity the owner of the shares ; that is 
sufficient to entitle the Court to rectify the register 
by the substitution of the purchaser's name. 
Others have thought, — and this appears now to be 
the better opinion, — that jurisdiction to rectify the 
register is only given to the Court where the register 
is wrong by default on the part of the company. 

(a) See Lord Cairns in Ward 441. 
and Kewrjfa case, L. B. 2 Ch. (5) See cases post. 
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The section itself is based upon the 25th section 
of the 19 & 20 Vict. c. 47, and the 9th section of 
the 20 & 21 Vict. c. 14, both which Acts were 
repealed by the Companies Act, 1862. It appears 
that, under the repealed sections, the broader view 
of the jurisdiction of the Court was the true one {a) . 

Although applications for the rectification of the 
register under the 36th section may be made to any 
of the superior courts or to a judge in chambers, 
in practice they have been almost entirely confined 
to the Court of Chancery. It is, therefore, to the 
decisions of the Court of Chancery that we must 
look for a judicial interpretation of this section. 

In Ward and Henry's case {b) the principles upon 
which the Court of Chancery ought to act in dealing 
with the question of the right of the transferor to 
be removed from the register underwent much dis- 
cussion. Ward sold shares to Stafford, and exe- 
cuted and delivered a transfer to him. Stafford 
agreed to hand over the shares to Henry in settle- 
ment of an account between them. Stafford never 
registered the transfer from Ward. At the request 
of Henry, Ward executed another transfer of the 
same shares to Henry^s nominee, which would have 
been registered but for a notice given the company 
by Stafford. The Master of the EoUs (c), con- 
sidering Henry the equitable owner of the shares, 
removed Ward^s name from the register, and sub- 
stituted Henry^s. 

There was some difference of opinion between the 
Lords Justices as to the principles by which this 
and similar cases should be governed, though they 
were agreed as to the particular conclusion to be 
arrived at. Lord Cairns, after recapitulating the 
facts, said, " In this state of things the question 

(a) See judgment of Williams, (h) L. R. 2 Ch. Ap. 431. 

J., in Ex parte Sioan, 30 L. J. (c) L. R. 2 Eq. 226. 

C. P. 122. 
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appears to me to be, not what, before the date of 
the winding-up, were the equities between Ward, 
Stafford, and Henry, or what suit Ward and Henry, 
or both of them, could have maintained against 
Stafford, to have these shares taken out of the name 
of Ward and put into the name of Stafford, or of 
Henry ; but whether Ward, being found on the re- 
gister at the winding-up, can say, within the meaning 
of section 35 of the Act, either that his name was, 
without sufficient cause, entered on the register ; or 
that the name of Stafford or Henry was, without 
sufficient cause, omitted from it; or, that default 
was made, or unnecessary delay took place, in en- 
tering on the register the fact that Ward had ceased 
to be a member of the company." 

After expressing an opinion that the object of the 
35th section was to provide for the correction of 
errors in the register occasioned by the default of 
the company ; he continues, '^ That this is the 
object of the 35th section is, in my opinion, clear 
from various considerations. In the first place the 
section, from its silence as to the execution and pro- 
duction of proper transfers, and as to the proof of a 
title to transfer, would appear to assume that all. 
these forms have been gone through in a manner 
which ought to have been satisfactory to the com- 
pany, and that nothing remains but the proper ex- 
pression upon the register of their effect. In the 
next place, the act to be done under the powers of 
that section is the ^ rectification ' of the register ; a 
term which of itself implies that the register, either 
in what is or what is not upon it, is wtotl^ ; but the 
register cannot be wrong unless there has been a 
failure on the part of the company to comply with 
the directions in the Act as to the kind of register 
to be kept ; for if the Act has been complied with, 
the register must be right, and not wrong. Again, 
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the section gives power to tlie Court, if it rectifies 
the register, to order costs and damages to be paid 
by the company, but not by any person other than 
the company, against whom the motion may be 
directed. Further, the term ^ rectification ' implies 
that the register is to be placed in the state in 
which, either as regards the entry or omission of a 
name, it ought to have been at the time when the 
entry or omission should have been made ; a retro- 
spective operation having a material efiect on the 
interests and property of the company, and one 
which it is hardly possible to suppose could take 
place unless the company, by its own act, had ren- 
dered itself subject to it. 

" If, on the other hand, we consider the construc- 
tion which, it is suggested, might be put upon this 
section, namely, that under it the Court is . to try a 
suit between a vendor and purchaser, and to ascer- 
tain who, in equity, is really the owner of the shares, 
we are met by difficulties which appear to me insu- 
perable. In the first place, it is obvious that the 
result of this may be to show that at any one period 
the persons really liable to make good the unpaid 
capital of the company are persons wholly difierent 
from those held.out upon the register to the world 
as the members of the company. Further, we must 
observe that an order under this section may be ap- 
plied for from a Court of Law, as well as from a 
Court of Equity ; nor is there any power in a Court 
of Law to refuse to entertain the application. 

" Again, the powers conferred by the section are 
wholly insufficient to enable even a Court of Equity 
to do justice in the most ordinary case of a dispute 
between vendor and purchaser. No costs or damages 
caa be given against the party to the contract who 
is in the wrong. No injunction can be granted to 
restrain a dealing with or alienation of the shares. 
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No order can be made for the execution of a transfer, 
for payment of the stamp and other expenses of it, 
for production of it to the company. Moreover, the 
utmost that the Court could do by an order in the 
nature of a decree for specific performance would 
be to direct a transfer and registration as from the 
time of the decree, with damages for delay against 
the party in the wrong ; whereas under this section, 
the Court, as I have already observed, does not act 
personally against vendor or purchaser, but acts, 
and acts retrospectively, and by way of correcting 
an error upon the register, and puts the register in 
the form in which, at some antecedent period, it 
ought to have been.^' 

Lord Justice Turner thought that the Court ought 
not, under the summary jurisdiction given to it by 
sect. 35,. to go into the question of the equities exist- 
ing between the parties. Still, it was, he thought, 
within the power of the Court to do so, the jurisdic- 
tion given by the section being general; and he 
supported his view by a criticism of the language 
and structure of the 35th section : — 

'^I am far from saying that all cases in which 
there is a question of specific performance could 
properly be dealt with under this section. On the 
contrary, I think that but few of such cases could 
properly be so dealt with; and I think this case 
cannot be so dealt with. But there may be 
some which might be so dealt with; and I am 
not disposed to put so narrow a construction on 
the Act as would prevent it from operating upon 
them.'^ 

In Marmots case {a) I., a resident in Smyrna, 
employed a company as his agents to buy shares in 
the same company for him. In pursuance of his 
orders, the shares were bought, on the 2nd of 

(a) L. R. 2 Ch. Ap. 596. 
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Majj from Marino. On the 4tli, Marino executed a 
transfer to I., which was sent to the office of the 
company on the 7th. There was a meeting of 
directors on the 10th. The company stopped on 
the 11th. A petition for winding-up was pre- 
sented on the 12th. I. being in Smyrna, the trans- 
fer was never executed by him ; and it never having 
been registered. Mariners name remained on the 
register. On his application to have it removed, 
Vice-Chancellor Wood made an order rectifying the 
register by substituting I.^s name for Mariners, and 
observed that the Articles expressly excluded the 
operation of Table A., which contained a provision 
that transfers should be executed by the transferee, 
and did not themselves contain a similar provision, 
and that no practice of the company to require such 
execution was shown ; that I. had clearly agreed to 
become a shareholder ; and consequently that there 
had been unnecessary delay in altering the register. 
On appeal to the Lords Justices, it appeared that it 
had been the universal practice of the company to 
require transfers to be executed by the transferees. 
The Lords Justices reversed the decision of Wood, 
V.C., and retained Mariners name on the register ; 
Lord Justice Turner observing that the respondent 
had to make out that the company was guilty of 
default in not taking his name oflf the register, and 
that both on the ground that it was the universal 
practice of the company to require execution by the 
transferee, and on the ground that it was the duty 
of the company, as agents of the purchaser, to ob- 
tain his execution of the transfer before their duty 
to register it arose, he thought that Marino must 
remain upon the register, and " seek his remedy, if 
remedy he has, against I." This case appears to 
be a strong illustration of the soundness of the 
principles laid down by Lord Cairns in Ward and 
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Ilenry^s case, for it is diflBcult to conceive a state of 
circumstances which could create a stronger claim 
on Marino's part to be quit of the shares. It is 
plain that the only question which the Lords Jus- 
tices felt themselves called upon to consider was, 
whether there had been default on the part of the 
company in not registering the transfer. 

Notwithstanding the diflference of opinion between 
Lord Cairns and the late Lord Justice Turner, ex- 
pressed in Ward^s case, as to the principles which 
ought to regulate cases of this kind, there was never 
any difiTerence of opinion in dealing with the facts of 
the various cases brought before them; and it is 
worth observing that in some of the cases a more 
stringent rule was applied in the Court of Appeal 
than had been adopted by the Court below {a). 
In fact, looking to the tendency of these decisions, 
the difference seems not to amount to more than 
this ; in cases where the company is not in default, 
the Court, according to Lord Cairns, cannot rectify 
the register; according to Lord Justice Turner, it 
ivill not do so, except, perhaps, under some unusual 
circumstances which have not yet occurred. 

Some other cases remain to be noticed. In 
Head's and White's cases (6), (mentioned and ap- 
proved in Ward's case (c)), the transfer had been 
executed by the transferor two years before the 
winding-up ; it had never been carried in for regis- 
tration. Lord Romilly held that the register could 
not be rectified, but that the transferor's remedy 
was by bill of indemnity against the transferee. 

In Sliejplierd's case (d) a bona fide sale of shares 
had taken place, and a transfer had been executed 



(o) JEmmersofCa case, L. R. 1 {b) L. B. 3 Eq. 84. 

Ch. A p. 433 ; Marino^ 8 case, L. (c) L. B. 2 Gh. Ap. 443. 

R. 2 Ch. Ap. 596 ; Ward and (d) L. R. 2 Eq. 666. 
Henry's case, ib. 431. 
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in December, 1865. The transfer was not left for 
registration till the 2nd or 3rd of March. The next 
weekly meeting of the directors, (whose approval 
was necessary before registration could take place,) 
was to be held on the 8th of March. On the 7th, a 
petition was presented for winding-up the company. 
Under these circumstances, it was held that what- 
ever might be the rights as between the purchaser 
and vendor inter se (to be noticed presently), there 
was nothing to bring the case within the 36th sec- 
tion; and that the vendor^s name must, notwith- 
standing the execution of the transfer, remain on 
the register. This decision was aflBrmed in the 
Court of Appeal (a), where the case was treated by 
Lord Justice Turner as simply involving the question 
whether there had been default on the part of the 
company. 

On the other hand, in a case relating to the same 
company, where the transfer had been executed, 
and left for registration on the 17th of February, 
and never registered, it was held by Lord Romilly 
that in the absence of any special reason against 
the transfer, the directors ought to have registered 
it on the first occasion of their meeting after the 
transfer had been deposited; consequently that 
there had been unnecessary delay; and that the 
transferor was entitled to have his name removed 
and that of the transferee substituted {b) ; and this 
will be done, notwithstanding opposition on the 
part of the liquidators. 

But where there was a clause that the company 
might decline to register any transfer in any case 
where the directors considered the transferee an 
irresponsible person, and after the order for winding 

{a) L. R. 2 Ch. Ap. 16. 114 ; HUVs case, 2 W. N. 137 ; 

Ih) Nation^ 8 case, L. B. 3 Eq. Re Colonial and General Qas 
77 ; see Read's case, 2 W. N. Co., 2 W. N. 118. 
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up, an application was made, which would otherwise 
have been successful, to remove the name of the 
transferor and substitute that of the transferee, on 
circumstances being shown which raised a presump- 
tion that the transferee was insolvent at the time of 
the transfer, it was held that, the transferor not 
being able to establish the contrary, his name must 
remain on the register (a). 

In Ward and GarjWs case {b) before Malins, V.C, 
which was decided before the appeal in Ward and 
Henry's case, the material facts were, that the 
transfer was executed both by transferor and trans- 
feree, and left for registration by the transferee be- 
fore the commencement of the winding-up ; that it 
was subsequently registered by the liquidators, and, 
consequently, the transferee's name was settled 
upon the list of contributories. The application was 
by the transferee to have his name removed, and 
that of the transferor substituted. The application 
was refused, and the transferee's name remained. 
The Vice- Chancellor considered the completion of 
the transfer by registration as a " purely ministerial 
act,'' and dealt with the matter as if the transferor's 
name were still on the register, and the application 
was to substitute that of the transferee. He said, 
^^If I refuse to change the register, Mr. Garfit's 
(the transferor) name must stand; but it is clear, 
on every principle, that Mr. Ward (the transferee) 
must accept these shares : he has paid his money, 
Mr. Garfit has done all that was required of him, 
and if, instead of falling, the value of the shares had 
increased, it would have been for the benefit of 
Ward. He is bound therefore, on every principle, 
to carry out his contract ; and if I refused to place 
his name on the list, I should be handing the parties 
over to a Chancery suit, Mr. Garfit having a right 

(a) RicJcett'a case, 2 W. N. 296. (ft) L. E. 4 Eq. 189. 
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to file a bill against Mr. Ward to indemnify him 
against tlie calls/' The Vice-Chancellor proceeded 
to discuss the construction of the 35th section of 
the Companies Act, 1862. He considered the dis- 
cretion given to the Court by that section to be of a 
wide and general character. " The terms of the 
35th section are very extensive, and give a general 
power, of which there are numerous instances, and 
the Court may, either with or without costs, if it is 
satisfied of the justice of the case, make an order to 
rectify the register generally. That is an absolute 
power when the circumstances are such as in the 
opinion of the Court call for its exercise. The Court 
is armed with power (which is the important part of 
the section) to decide any question 'necessary or 
expedient ' for the rectification of the register ; and 
I am now called on to decide whether the equitable 
title which is clearly vested in Mr. Ward, must not 
be completed by making it legal, and whether he 
must not fulfil all the obligations which such legal 
title would throw upon him.'' He then goes on to 
express his agreement with the principles upon 
which the Master of the Rolls decided Ward's 
case {a). 

This decision was before Ward's ca^e on appeal (6), 
and Marino's case (c), had been decided by the 
Lords Justices. And in Musgrave and Hart's 
case (d) Vice-Chancellor Malins reluctantly yielded 
to the view of the Lords Justices in Marino's case, 
and held that although the applicants (the vendors) 
might have obtained specific performance in a suit, 
yet that he had no jurisdiction to rectify the register, 
as it was not through default or delay of the com- 
pany that the transfer had not been registered. 

On the whole, the result of the decisions in Equity 

{a) L. E. 2 £q. 226. (c) See ante, p. 86. 

(6) See ante, p. 33. {d) 2 W. N. 274.. 
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seems to be, that although the transfer may be in 
other respects complete, the register will not be 
rectified after the commencement of the winding-up, 
unless the company has been in default in not 
making the proper entries before the winding-up. 

It follows, afortioriy that if the winding-up com- 
mences at any earlier period, for example, after the 
contract and before the execution of the transfer by 
the vendor (a), or if the whole transaction, contract 
included, takes place after the commencement of the 
winding-up (fe), that the transferor cannot give effect 
to the transfer by substituting the transferee's name 
for his own. 

It makes no difference that at the time of entering 
into- the contract both parties were ignorant of the 
fact of the winding-up having commenced (c) . 

The cases, too, show that the question as to the 
rights of the parties inter se, and the rights of the 
transferor or transferee against the Company are 
very different. It remains, therefore, to consider 
whether, although the transferor or vendor still con- 
tinues a member of the company, with all the con- 
sequences of that relation, he has not a remedy over 
against the transferee or purchaser for the loss 
which he may suffer by being obliged to continue 
on the register. 

Section II. 
Eelatfon op Tbansferor OB Vendob, and 

TbANSPEBEE OB PUBCHASBB INTEB SE. 

It is proposed to consider the manner in which 
the relations of the parties to the contract are af- 

(a) See MarzettVa case, 1 W.N. {c) Smmerson's case, L. R. 

399. 1 Ch. Ap. 433, overruling the 

(5) See per Kindersley, V.O., decision of the M. E. 2 £q. 231. 
in Walker's case, 2 L. B. Eq. 
556. 
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fected by the commenc5ement of the winding-up 
with reference, to the following sets of circum- 
stances : — 

(1.) Where the transferor having done all that ia 
incumbent upon him to vest the shares in the 
transferee, the transfer has not at the time of the 
commencement of the winding-up been registered, 
through the default (a) of the transferee. 

(2.) Where the transferee has duly accepted the 
transfer, but the winding-up has commenced be- 
fore he could have registered it. 

(3.) Where there is a complete contract between 
vendor and purchaser for the transfer and sale of 
shares, the transfer to be carried out at a future day, 
and before the arrival of that day the winding-up 
commences. 

(4.) Where the whole transaction relating to the 
purchase and sale of shares is subsequent to the 
commencement of the winding-up. 

(1.) The first case presents little diflSculty. It 
will, however, be convenient to consider the nature 
of the various remedies which are open to the 
transferor. 

It has already been seen that the transferor can- 
.not, under the circumstances supposed, after the 
winding-up has commenced, get his name removed 
from the register (6). But it is the duty of the 
transferee to get himself registered (c). It is in 
fact part of his contract that he should do so {d). 
If he neglects to get the transfer registered, an ac- 
tion will lie against him for not registering accord- 
ing to his contract. And if by reason of this de- 
fault, the transferor remaining on the register has 

(a) By^ " default " is meant (h) See the last section, 

not only wilful but accidental (c) Ante^ p. 27. 

neglect. See Evans y. Woodj {d) Sayl-es v. Biane^ 14 Q. B. 

L. B. 5 £q. 9. 205 ; 19 L. J. Q. B. 19. 
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been obliged to pay calls, the amount so paid will 
be recoverable as special damage (a). 

There is another view of the relations of trans- 
feror and transferee under the circumstances sup- 
posed. It is a well-established principle that where 
one person has accepted an estate or property from 
another, subject to certain burdens (for instance, 
the performance of covenants), if by his default in 
not properly performing the duties attaching to the 
possession of the property^ he subjects the person 
from whom he purchased to loss, he is bound to in- 
demnify him. Thus, in the familiar case of the as- 
signment of a lease subject to the covenants ; the 
assignee is bound to indemnify the lessee against 
any liability which he may incur by reason of his 
non-observance of the covenants. And if, owing to 
his default, the lessor recovers damages against the 
lessee for breach of covenant, the lessee may in his 
turn recover against the assignee (6). This prin- 
ciple has been extended by analogy to govern the 
case of the relations of transferor and transferee of 
shares; and it has been decided that where the 
transferor of shares has done all in his power to 
vest them in the transferee, and the transferee has 
accepted the shares from the transferor, an implied 
obligation arises on the part of the transferee 
to indemnify the transferor against all liability 
which may arise from his continuing to be the 
legal, though he has ceased to be the beneficial 
owner (c) . 

In the case under consideration, therefore, the 
transferor, though he remains liable as a contribu- 
tory to the company, has a remedy against the 
transferee either on his implied promise to register 

(a) Humble v. Langston^ 7 M. (c) Walker v. Bartlett, 25 L, 

& W. 529. J. C. P. 166. Ou appeal, »*. 

(jb) Burnett y. lAfnch, 5 B. & 263 ; 18 C. B. 84.5. 
0. 589. 
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or on his implied promise to indemnify. It appears 
that he has also a remedy in equity. 

That under ordinary circumstances an agreement 
for the sale of shares will, unlike an agreement for 
the sale of public stocks or funds, be decreed to be 
specifically performed by the Court of Chancery, 
has long been settled (a). 

Where such a decree is made, it will follow as a 
necessary incident that the purchaser must indem« 
nify the seller from all liabilities arising subse- 
quently to the sale (6). 

And in a case where the purchaser ought to have 
registered the shares before the time of the filing of 
the bill, but by reason of events which had happened 
subsequently to the filing of the bill, the shares could 
not be vested in the purchaser, specific performance 
was decreed, though it might not be possible to 
carry it out (c). 

[ndeed, it appears that in such cases the prin- 
ciple that where performance is impossible, the 
plaintiflF will be left to his action at law (c?), does 
not apply {e) . 

And so, although it may not be possible at the 
time of the filing the bill to give the defendant the 
shares, and consequently specific performance in 
the ordinary sense could not be carried out, yet if it 
be by the default of the defendant that the transfer 
has not been completed by registration, the plain- 
tiff will be entitled to a decree ^^ in the nature of 
specific performance ;'' in other words, to an in- 
demnity from the defendant (/). 

(a) Duncuft v. AlbrecMy 12 {e) Shepherd v. Gillespie^ 

Sim. 189. 2 W. N. 293. 

(h) Wynne v. JPrice, 3 De Ot. (/) Evans v. Wood, L. R. 5 

& S. 310. Eq. 9. In Humble y. Langstony 7 

(c) Paine v. Hutchinsont L. M. & W. 517, it was held that a 

B. 3 Eq. 257. promise to indemnify against all 

{d) Poole y. Middleton, 29 future calls, which was alleged in 

Beay. 646. that case, was in any yiew too 
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(2.) A more diflBcult question, and one which is 
not yet settled, arises in the second of the above 
cases; where, though the transfer is in other re- 
spects complete before the commencement of the 
winding-up, yet, by no default of the transferee, it 
has not been registered at the time of the winding- 
up ; and consequently the transferee remains on the 
register, and becomes a contributory. Can he in 
this case call upon the transferee for an indemnity ? 

The answer to this question will depend to a 
great extent upon the principles which are appli- 
cable to the third and most diflBcult of the cases 
above enumerated. The consideration of it is there- 
fore postponed till the next case has been examined. 

(3.) Whenever a winding-up occurs, there are 
usually, at the time of the presentation of the pe- 
tition, many contracts for the sale and purchase 
of shares, the time for the performance of which 
has not yet arrived. Thus it becomes important 
to consider the rights arising where the facts occur 
in the following order : (1) commission to broker 
to purchase ; (2) purchase by broker for the account ; 
(3) commencement of winding-up before the account 
arrives. 

By the Companies Act, 1862, sect. 163, it is pro- 
vided that, where a company is being wound-up by 
the Court, every transfer of shares, or alteration in 
the status of members of the company made between 



large, and that at most a pro- 
mise could be implied to indem- 
nify against calls onlv while the 
transferee was benefioially in. 
terested ; and the Exchequer 
Chamber, in Walker v. Bart' 
lett, pointed out this circum- 
stance as affording a distinction 
between the two cases, and there- 
by avoided expressly overruling 
Mumble v. Langsion. In Evans 
Y. Wood, however, (on demur- 



rer, 2 W. N. 26), whicli was a 
bill in Equity for an indemnity 
against a transferee who had 
made default in registering the 
transfer, the point was made 
that it ou^ht to have been al- 
leged in the bill that the de- 
fendant was still the owner of 
the shares ; but Lord BomiUy 
said that even if he had sold the 
shares, his liability to the plain- 
tiff continued. 
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the commencement of the winding-up and the order 
for winding-up, shall be void unless the Court other- 
wise orders. 

Before this enactment, there seems to have been 
nothing in the mere stoppage of a company to pre- 
vent the subsequent transfer of shares. The transfer 
to be delivered after the stoppage was the same 
thing as it would have been had no such stoppage 
occurred (a). It still carried with it the right of 
becoming a shareholder, and the fact that that right 
had become burdensome instead of beneficial would 
make no difierence. 

No doubt the directors, where they had the power 
to do so, often did resolve, as soon as the company 
stopped, that no more transfers should be registered. 
Where such a resolution had been passed after the 
contract and before transfer, and notice given of it, 
the case would appear to be closely analogous to 
that under discussion. 

It does not seem to be clear whether the applica- 
tion to the Court, contemplated in the 153rd section, 
is the same as that authorized by the 35th, namely, 
to sanction the transfer by the rectification of the 
register. There is no record of the application to 
complete the transfer being made in any other form ; 
indeed, it is difficult to see how it could be, registra- 
tion being necessary to membership, and the power 
to alter the register after the winding-up being 
vested in the Court. It is assumed, therefore, that 
the order of the Court referred to in the 153rd 
section, must be obtained by means of an order 
under the 35th (b) . 

If then this be the proper meaning of the appli- 
cation to the Court mentioned in the 1 53rd section, 



(a) See Taylor v. Strai/y 26 888. 
L. J. 0. P. 165, 2 C. B. N. S. (6) See Lindley *0n Partner- 

175 ; Stra^ y. Russell, 1 S. & E. Bhip/ 2nd ed. p. 1556. 
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and if the result of the decisions in the Court of 
Chancery has been properly stated above, it seems 
to follow that no transfer, after the commencement 
of the winding-up, can be made valid by the Court, 
and completed by registration, except in cases in 
which the company is itself in default in not having 
made the transferee a member before. By the sup- 
position there is no default on the part of the com- 
pany in the present case. Accordingly the vendor 
must, if he wishes to enforce the contract against 
the purchaser, proceed not by way of taking steps to 
make him a member of the company, but by assert- 
ing his claim that the purchaser shall place him in 
the same position as if he were a member of the 
company; in other words, accept the shares, pay 
the purchase money, indemnify the vendor against 
calls, being at the same time entitled to receive the 
profits of the shares if any. Has the vendor then, 
under the circumstances, these rights; and, if so, 
how can he enforce them ? 

His choice must lie between a suit in equity for 
specific performance of the contract and an indem- 
nity, and an action at law either for not accepting (a) 
and registering the shares, or upon an implied con- 
tract to indemnify. First, can the vendor of shares, 
under the circumstances in question, maintain an 
action against the purchaser for not accepting the 
shares ? 

That there is a binding contract on the purchaser's 
part to accept the shares, existing immediately be- 



(a) In an action for not ac- 
cepting shares the plaintiff must 
prove his readiness and willing- 
ness to convey. This, of course, 
includes his ability to convey. 
Hibhlewhite v. M^Moriney 6 M. 
& W. 212. He need not be ac- 
tually in a situation to convey, 
but must be ready and able to 
place himself in such a situation. 



For instance, in a transfer of 
shares in a company governed 
by the Companies Clauses Act, a 
call made but not payable before 
the transfer (see ante^ p. 21) 
need not. have been paid, but the 
transferor must be ready to pay 
it. Shaw V. Rowley^ 16 M. & W. 
810. 
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fore the commencement of the winding-up, is as- 
sumed. The only question is whether the liability 
upon that contract ever arises; whether the pur- 
chaser is ever called upon to accept that which he 
agreed to accept. 

This was much the line of argument adopted un- 
successfully in Taylor v. Stray (a), and Stray v. Rus^ 
sell {h)y which are the leading cases on the subject. 
In Taylor v. Stray (decided in 1857), the material 
facts were — contract for the purchase of shares in a 
bank on the 3rd of September for the account on the 
15th ; stoppage of the bank on the 8th ; payment by 
transferee's broker to the transferor, contrary to the 
directions of the principal, on delivery of the trans- 
fers on the 15th; action by broker against principal 
to recover the money so paid. The facts, therefore, 
correspond to those under consideration, except that 
for the stoppage of the bank must be substituted 
the commencement of the winding-up of the com- 
pany under the Act of 1862. The main question 
upon which the discussion and decision of the Court 
turned was, whether it could be said that the money 
was paid for the thing which the vendor had 
contracted to sell. "He had contracted,^' says 
Cresswell, J., "to sell and deliver certain shares. 
When he so contracted, they were shares in a bank 
carrying on business, and there might be some 
ground for contending that he did not deliver the 
things he had sold, for that the shares he delivered 
were not of a bank carrying on business, but of a 
bank that had stopped payment. But,'' he adds, 
" I think that objection cannot prevail. The bank 
was a chartered company, and shares in the com- 
pany still existed, although the business was sus- 
pended." And Willes, J., says, " No doubt, if after 

(a) 26 L. J. C. P. 165, on ap- 175. 
peal ; ib. 287, 2 0. B. N. S. (6) 1 E. & E. 888. 

D 
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the bank had stopped^ the directors had made a 
standing order to refuse consent to all transfers, or 
had refiised consent to this particular transfer, and 
that fact had been known to the plaintiffs, at the 
time they paid the money, it would appear that the 
plaintiffs were in the wrong, and they would have 
had no claim against the defendant/' 

In this case, therefore, the decision turned on the 
fact that the vendor had done all that was required 
of him, that he had, in fact, tendered the thing which 
he had contracted to deliver, and was therefore en- 
titled to be paid the price; and, therefore, the brokers 
had authority to pay it, although they had received 
express directions not to do so, they being themselves 
liable to the penalties imposed by the rules of the 
Stock Exchange if they made default. But it is dis- 
tinctly implied in the judgment of the Court that if 
the transfer tendered by the vendor had not been 
the thing for which the purchaser contracted, — ^in 
other words, had not been one which would have en- 
titled him to become a member of the company, — ^that 
the broker would have had no authority to pay the 
money, and could not have recovered from the prin- 
cipal the money thus wrongfully paid. 

In Stray v. Russell {a), Stray having failed in de- 
fending the action brought by the broker, attempted 
to recover the purchase money of the shares from the 
transferor, on the ground that the consideration for 
which the money was paid had wholly failed. Apart 
from the diflSculty that the money had been paid by 
Stray's agent with fiiU knowledge of the facts, the 
case turned substantially upon the same question as 
before. The plaintiff had paid the purchase money, 
and had received in return the documents of transfer 
of shares in a company which had stopped. Could 
those documents be said to be of any value ? Lord 

(a) 28 L. J. Q. B. 2*79 ; 1 E. & E. 888. 
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Campbell, in his judgment, says, "What does the 
vendor contract to sell and deliver ? Genuine trans- 
fers and certificates, with the interest and rights 
they convey. The vendor's subsequent default (in 
obtaining the consent of the directors), if there were 
any, would not amount to a total failure of conside- 
ration, for the purchaser would still have the trans- 
fers and certificates, with the means of completing 
his title or of obtaining damages commensurate to 
his loss.'' ^' If," says Hill, J., " the plaintiff were de- 
sirous that the transfer should be completed, and his 
title perfected, it was his duty to execute the trans- 
fers, and leave them, with the then existing certifi- 
cates, at the bank for registration. If he had done so, 
and the bank had unqualifiedly refused to permit the 
transfer, the plaintiff might be in a position to raise 
the question which he has submitted to the Court." 

It appears from ihese passages that if the transfer 
tendered to Stray had been one which could not 
have made him a member of the company, the de- 
fendant would have been obliged to refund the 
purchase money, on the ground that he had not 
performed that which he undertook to perform, and 
that the transfer which he did deliver was of no 
value. 

The argument therefore stands thus : — Here is a 
contract to accept and pay for a transfer of shares 
on a certain day. The thing contracted for is, in 
the words of Lord Campbell, " a genuine transfer, 
with the interests and rights which it conveys ;" in 
other words, a transfer which will enable the trans- 
feree to become a member of the company. But, 
under the circumstances supposed in case 3, the trans- 
fer which is tendered for acceptance is not one which 
will or can make the transferee a member of the 
company. It is one which is void unless the Court 
otherwise orders, and the Court, as has been seen, 

d2 
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will not complete it by registration. Except for the 
decision in the case of Whitehead v. Izod (to be no- 
ticed presently), it would seem to follow that an 
action for not accepting it will not lie against the pur- 
chaser, for this is something which he never agreed 
to accept,— that if he had paid his purchase money 
before, or in ignorance of the commencement of the 
winding-up, he could recover it, for the condition 
required by Hill, J., in Stray v. Russell is here 
present, and the transfer cannot entitle the pur- 
chaser to become a member of the company. 

It would also follow, applying the observations of 
Willes, J., in Taylor v. Stray (a), that the broker 
who, knowing of the winding-up, and consequently 
knowing, as he is bound to do, its legal conse- 
quences, has paid the purchase money for a transfer 
which is not the transfer originally bargained for 
by his employer, has paid the money in his own 
wrong, and consequently could not recover against 
his principal. 

But at this point the argument is brought into 
direct collision with the decision of the Court of 
Common Pleas in Whitehead v. Izod (&). The facts 
there before the Court were precisely those under 
consideration, — contract for purchase, commence- 
ment of winding-up, payment of purchase money by 
broker, action by broker against principal to re- 
cover it. The Court held that the broker was entitled 
to recover. And the judges, in deciding the case, ap- 
pear to have laid down principles which, if followed 
out, lead to conclusions the reverse of those which 
are above drawn out. 

The Court took into consideration the ejffect of 
the 153rd section upon the contract to purchase the 
shares. " We must inquire,^^ says Willes, J., "whether 

{a) Ante, p. 49. herd and Whitehead v. Izod are 

(6) Law Bep. 2 C. P. 228. cited under the latter name only. 
The cases of Chapman v. Shejo- 
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the foundation of the argument has any validity, 
whether the 153rd section of the statute did avoid the 
contract. I think it did not. .The test is obvious : 
and that is whether the buyer could have insisted 
upon receiving the transfers and certificates under 
the circumstances which have occurred. It is clear 
that he could, because he was at liberty to make an 
application to the Court of Chancery that he might 
be declared a shareholder in the comJ)any. It 
would seem to require little or no argument to 
establish that a person who has a right to enforce a 
contract, though conditional, ought not to be heard 
to say that a contract is void before he has taken 
the step to inquire whether it is void or not. Now 
at the times when the payments were made, the 
contracts had not been ascertained to be void. The 
agent was, I think, clearly entitled to be reimbursed 
by his principal.^' 

It is true that in this case the question was as to 
the liability of the principal to his broker, depend- 
ing upon the extent of the authority given him. 
The question as between vendor and purchaser is 
slightly difierent(a). But the judgments, espe- 
cially that of Willes, J., go much further. Willes, J., 
expressly bases the liability of the principal upon 
the fact that the contract is binding upon him, and 
that his liability to pay the purchase money attaches 
as soon as the transfer is delivered. In this view 
the purchaser takes the risk of the non-completion 
of the transfer (6). "I cannot think,^^ says Keat- 



(a) See the judgment of Willes, 
J., in Taylor v. Straffs 2 C. B. 
N. S. 175. 

(6) See the judgment of Bovill, 
C.J. See, on the other hand. Lord 
Eomilly's judgment in Berming- 
ham Y. Sheridan, 33 Beav. 660. 
Speaking of the purchase of 
shares in a company where the 
assent of the directors was neces- 



sary to a transfer, he says, " It 
was a contract conditional upon 
the company accepting the defen- 
dant as a shareholder. Whether 
it was so stated at the time of the 
contract is not of much import- 
ance, because that must neces- 
sarily be implied in every con- 
tract for the sale of shares." See 
post, p. 62. 
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ing, J., ^' that the Legislature intended in any way to 
affect contracts/' 

In this view, it would seem that the duty is cast 
upon the purchaser in every case to obtain a de- 
cision of the Court of Chancery as to whether the 
contract of purchase is void or not. If no such ap- 
plication is made, the purchaser ^' cannot be heard 
say that the contract is void/' If, as before re- 
marked, the proper form of application to the Court 
is the application to rectify the register under the 
35th section, it would seem that the Court, by decid- 
ing that where there has been no default on the 
part of the company, the register will not be altered, 
has in reality declared that transfers executed after 
the commencement of the winding-up are void, at 
least as regards the possibility of completing them 
by registration. The more important decisions in 
equity had not taken place when Whitehead v. Izod 
was decided. 

If the view before taken of the result of the de- 
cisions in equity be correct, it would appear not to 
be easy to reconcile those cases with the principle of 
the decision in Whitehead v. Izod, 

If the purchaser is bound to accept the transfer, 
he is also, as has been seen, bound to register it (a), 
and liable for the consequences of his neglect to do 
so. In this case the vendor's remedy will be either 
an action for breach of contract in not registering, 
or upon an implied contract to indemnify. 

The principle upon which an implied contract to 
indemnify rests, as between the transferor and trans- 
feree of shares, has been already adverted to (fe). 
Whether or not there is such a contract under the 
circumstances in question, is a difficult and yet un- 
decided question. It may be useful to attempt a 
more minute examination of the leading cases on the 

(a) Ante, p. 27. (h) Ante, p. 44. 
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subject. Humble v. Langston (a), and Walker v, 
BaHlett{b). 

In Humble v. Langston the defendant contracted 
to buy railway shares of the plaintiff. Contract 
notes passed, but no time was mentioned for the 
completion of the purchase ; the certificates of the 
shares were delivered to the defendant, and a deed 
of transfer, with the purchaser's name in blank, 
which was alleged to be usual. The transferor re- 
mained on the register, and afterwards had to pay 
calls upon the shares. He sought to recover the 
money so paid from the defendant, alleging a con- 
tract to indemnify him. The main question was 
whether or not there was a contract to indemnify. 
" We are of opinion,'^ said Parke, B., in delivering 
judgment, ^^that under the circumstances of this 
case there was no undertaking implied by law to 
indemnify against aU subsequent calls, nor any evi- 
dence of such an undertaking in point of fact. On 
the 28th of February, 1838, the contract was en- 
tered into, which was simply an agreement by the 
plaintiff to sell, and the defendant to buy thirty 
shares, no time being specified for the completion of 
the purchase ; nor was there any such stipulation in 
the contract as the conveyance itself would have 
contained if completed; that is, that the vendee 
should be subject from the date of it, or any future 
time, to the conditions on which the vendor held 
them. If the case had rested upon this contract, 
the situation of the parties would have been this — 
the plaintiff, after showing a good title to the de- 
fendant, would have had a right to call upon him to 
complete his purchase in a reasonable time, by pre- 
paring a deed in the statutory form ; and if the de- 
fendant had done so, the plaintiff might then have 

(a) 7. M. & W. 517. (h) 25 L. J. C. P. 156 in Exch. 

Gh. ib, 263, 18 G. B. 845. 
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executed it^ and required the defendant to do the 
same^ and to deliver, or attend with him to deliver, 
the deed to the company, that a memorial might be 
entered into and indorsed on the deed of transfer, 
pursuant to the 169th section (a). K all this had 
been done, the plaintiff would no longer have been 
liable to any call ; if the defendant had refused to 
perform his part, he would have subjected himself 
tx) an action for the non-performance of that 'vschich 
he omitted to do ; and if, in consequence of the de- 
fendant's breach of his contract, the plaintiff had 
been obliged to pay future calls, he might have re- 
covered this amount, by way of special damage, for 
the defendant's breach of contract. But in this 
case the plaintiff did not pursue the course which 
according to law he ought to have done/' He then 
goes on to say that the plaintiff might have insisted 
that he would not deliver a blank transfer, which 
might postpone indefinitely the conveyance to the 
vendor, unless the defendant would indemnify him 
against all intermediate calls; but that was not 
done, and there was no trace of any evidence of such 
a contract having been made or contemplated, 
^^ Does the law raise any such contract ? We think 
it does not. The plaintiff by his neglect to get the 
conveyance completed and the transfer entered, 
becomes a trustee for the defendant and his assigns, 
and receives the profits and must pay the outgoings ; 
but there is no authority for saying that the law 
makes any promise by a cestui que trust to a trustee 
simply to repay all that the trustee may pay on 
his own account, still less on that of his cestui que 
trust." 

In Walker v. Bartlett {b) the plaintiff sold the de- 

(a) Of the private Act of the Exrh. Ch. 25 L. J. 263 j 18 C. B. 
Kail way Company. 815. 

{h) 25L.J.C.P.156;S.C. in 
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fendant certain shares in a cost-book mining com- 
pany, made out a transfer to him in the usual form 
in blank, and sent it to the defendant, who received 
and kept it. The plaintiff had to pay a call, and 
brought an action to recover the amount of the call, 
alleging in the first count of the declaration a pro- 
mise to indemnify, and in the second a promise to 
register. The Court of Common Pleas considered 
the case to be governed by Humble v. Langston, and 
yielding, apparently with some reluctance, to that de- 
cision, held that there was no contract to indemnify. 

In the Exchequer Chamber the decision of the 
Common Pleas was reversed, and Wightman, J., in 
delivering the considered judgment of the Court, 
said that the only substantial distinction to be taken 
between the case under consideration and Humble 
V. LangstoUj was that in Humble v. Langston the pro- 
mise alleged was to indemnify against all future 
calls (a). 

With regard to the duty of registering the transfer, 
it was held that ^Hhere was no obligation on the 
part of the defendant to cause the shares to be regis- 
tered in his name as owner. The form of the docu- 
ment, the name of the proposed transferee being 
blank, ^hows that it was perfectly understood be- 
tween the parties to the contract, that the defendant 
should not be bound, unless he liked it, to register 
the shares in his own name, but that he might trans- 
fer to some other person the right that he had. 
And the second point then arises whether, if the de- 
fendant does not choose to avail himself of that 
power which for his benefit and convenience is made 
optional with him, and not with the plaintiff, there 
is not an implied contract on his part to indemnify 
the plaintiff against the consequences of his (the 
defendant's) suffering the plaintiff^s name to be 

(a) Ante, p. 45 n. (/). 

d3 
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continned on the register^ after he has done all 
that the nature of the contract between him and 
the defendant^ and of the property that was the 
subject of it required him to do, to convey a per- 
fect title to the defendant/' ''It seems to us 
that the circumstances of this case bring it di- 
rectly within the principle upon which Burnett v. 
Lynchy 5 B. & C. 589, was decided. In the present 
case, the defendant entered into no express agree- 
ment to pay calls or to indemnify ; but he accepted 
the only transfer the plaintiflF could give, and which 
invested him with full power to become the regis- 
tered owner of the shares whenever he pleased. 
That transfer expressed that the transferee took 
them subject to the same rules as those under which 
the plaintiff held them, one of which was that the 
registered owner should pay the calls. It could 
hardly have been the intention of the parties that, 
if the defendant for his own benefit omitted to make 
a perfect transfer by registration in the company^s 
books, the plaintiff should still continue to pay the 
calls ; and, if that was not their intention, was it 
not understood between them that the defendant 
should save the plaintiff harmless from any calls 
made during the time when he was virtually owner 
of the shares V^ 

In Burnett v. Lynch, a lease had been granted to 
Burnett, in which he covenanted to pay the rent 
and repair the premises : his executors assigned the 
lease to Lynch, subject to the performance of the 
covenants : but without any express covenant or 
contract by him that he would pay the rent or per- 
form the covenants. The executors were called 
upon by the landlord, and obliged to pay damages 
for not repairing, according to the covenant during 
the time Lynch was assignee. The executors brought 
an action on the case against Lynch, founded on a 
breach of duty in not repairing. 
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In giving judgment for the plaintiffs, Abbott, C. J., 
says, ^^ It is true the defendant entered into no ex- 
press covenant or contract that he would pay the 
rent or perform the covenants ; but he accepted the 
assignment subject to the performance of the cove- 
nants, and we are to consider whether any action 
will lie against him. If we should hold that no 
action will lie against him, this consequence wiU 
follow — that a man having taken an estate from 
another, subject to the payment of rent and per- 
formance of covenants, and having thereby induced 
an understanding in that other he would pay the 
rent and perform the covenants, will be allowed to 
cast that burden upon the other person. Reason 
and common sense show that that never could be 
intended.^' 

There is one important difference between the 
cases of Walker v. Bartlett, and Humble v. Langston^ 
which was not adverted to in the judgment in Walker 
V. Bartlett in the Exchequer Chamber, though it 
was noticed in the Court below. In Humble v. 
Langstouy the shares were transferable by deed only, 
and the deed being executed in blank was wholly 
void. No transfer, therefore, was effected, no rights 
were passed by the deed to the transferee. In Walker 
V. Bartlett, on the other hand, no deed was necessary, 
the instrument which the transferor delivered to the 
transferee was one which he might fill up at any 
time, and which would then entitle him as of right 
to the shares ; the plaintiff was, therefore, in the po- 
sition of one who had ^^ done all that it was incum- 
bent upon him to do, or that he could do to pass 
the property in the shares to the defendant.^^ It 
seems, therefore, that the principle upon which the 
indemnity was based in Burnett v. Lynch and Walker 
v. Bartlett, is not applicable to the case of Humble 
V. Langston. In the former cases all the right and 
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interest of the plaintiff is accepted by, and either 
actually is, or can be vested in, the defendant ; and 
the defendant, having accepted it, is bound to take 
it with its burdens. In the latter case, the liability 
to accept never arose, the proper conditions not 
having been performed by the plaintiff. 

It is frequently said, that by the contract the pur- 
chaser becomes in equity the owner of the shares (a) . 
Strictly speaking, there would seem to be no differ- 
ence between the legal and equitable ownership of 
shares (t). The contract is, as has been seen, a con- 
tract for the assignment of a chose in action at a 
future day ; it is often entered into by a person who 
does not himself possess the rights which he con- 
tracts to get transferred (c). It is not easy to see 
how, in such a case, a person who has bargained for 
a future transfer of a right, can be said to have be- 
come by the contract the owner of the right. It is 
true that if the contract for sale is carried into effect, 
the purchaser becomes liable to the vendor for any 
calls made as from the day of the contract ; but, as 
the Master of the Rolls observed in Bermingham v. 
Sheridan (c?), that liability would seem to be con- 
tingent upon the contract being completed by trans- 
fer. Whether the contract taken alone passes such 
an interest as would entitle the vendor to an in- 
demnity from the purchaser, upon the principle of 
Burnett v. Lynch, is a difficult question, and one to 
which apparently the answer to be given must be 
somewhat uncertain. 

The rule to be deduced from the case of Walker 
V. Bartlett seems to be, that if the transferor has 

(a) See for instance, the ex- gagee to indemnity from the 

pressions of Malins, V.C, in mortgagor after and before the 

Ward and GarfiVs caae^ L. R. 4 payment of the mortgage debt, 

Eq. 189. Phene v. Gillany 5 Hare, 1. 

{b) See as to a mortgage of (c) Ante, p. 8. 

shares and the rig) its of the mort- (d) See post, p. 62. 
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done everything effectually to vest the shares in the 
purchaser, the purchaser is bound to indemnify, 
though either by his default, or by an arrangement 
for his benefit, the shares may not have passed to 
him. It will be an extension of the principle of that 
case if it should be held that where the acts of the 
transferor are not effectual to place the purchaser in 
a position to obtain the shares he bargained for, still 
the transferor has done all that was incumbent upon 
him to do, and therefore the purchaser is equally 
under an obligation to indemnify. Here again, the 
equity cases and the judgments in Whitehead v. 
Izod appear to lead to opposite conclusions. 

Can the contract, under the circumstances in ques- 
tion, be specifically enforced in equity ? or, if there 
cannot be a decree for specific performance in the 
ordinary sense, will there be a decree " in the nature 
of specific performance,^^ that is, for an indemnity ? 
This is a question at present undecided. 

The right to an indemnity seems, in equity, to be 
incidental to the right to have the contract speci- 
fically performed {a). The question, therefore, is 
whether a suit can be maintained for specific per- 
formance, or such specific performance as can, under 
the circumstances, be had. 

The suit for the specific performance of a contract 
for the purchase of shares cannot be specifically en- 
forced by the vendor, unless he can make a proper 
title to the shares ; in other words, unless he is able 
to vest the shares in the purchaser at the time of 
the filing of the bill {h) . If, however, he has been pre- 
vented by the purchaser's default from vesting the 
shares in the purchase, he can, as has been seen, 
obtain a decree (c) for specific performance and in- 

(a) See Evans v. Wood^ L. R. (c) Wynne v. Price^ 5 De G. 

5 Eq. 9. & S. 310 j Shepherd v. Gillespie^ 

(h) Shaw V. Fisher, 2 De G. & 2 W. N. 292. 
Sm. XI ; 5 De G. M. & G. 596. 
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demnity, or it seems for indemnity alone (a). But 
it is not yet decided whether or not specific perfor- 
mance and indemnity could be decreed where there 
was no default on the part of the purchaser. 

The question really seems to come to much the 
same as that before discussed. There is a valid 
contract for the sale of shares. Before the time has 
come for the transfer, it has become impossible to 
transfer them without the order of the Court of 
Chancery. Does the onus of obtaining that order 
of the Court of Chancery, (which, as has been so 
often said, cannot, under the circumstances, be ob- 
tained), and do the consequences of not obtaining it, 
fall upon the purchaser ? In other words, is his con- 
tract to accept the shares, or if the company should 
be in process of being wound up, to indemnify ? 

Here the judgment of the Master of the Rolls in 
Bermingham v. Sheridan (6) becomes material. In 
that case, which was not decided upon the Act of 
1862, the facts occurred in the following order:— 
Contract by defendant for purchase of shares from 
the plaintifi; payment of purchase money by de- 
fendant to plaintiff, order for winding-up, execution 
of transfer by both parties, refusal of oflScial liquida- 
tor to register, bill filed for specific performance and 
indemnity. A petition, was also presented, praying 
that the official liquidator might be ordered to 
register the purchaser as the holder of the shares, 
the subject of the transfer. By the deed of settle- 
ment the directors had a discretion as to approving 
the proposied transfer. The bill and the petition were 
both dismissed. The Master of the Rolls regarded 
the contract as contingent upon the consent of the 
directors being obtained, whether such a condition 
was expressed or not, was, he thought, immaterial ; 
such a condition must be implied in every contract 

{a) Evans y. Wood, L. B. 5 Eq. 9. (b) 33 Beay. 66a 
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to take shares. The refusal of the official liquida- 
tor to register was in exercise of the power con- 
ferred on the directors by the deed of settlement, 
and their powers had, by the winding-up, devolved 
upon the official liquidator. It was, therefore, com- 
petent to him to refuse to register, and he could not 
be compelled to do so. *' Then, if that be so, and 
the Court has not the power to put the purchaser 
on the register, the question is, what follows ? The 
passage read from Mr. Lindley^s book {a) states 
what is established in a great number of cases, and 
merely amounts to this — that in all cases, where 
shares are sold by a shareholder to another person, 
the duty of providing for all the future calls and 
liabilities falls upon the purchaser from the date of 
the contract. But that proposition assumes that the 
contract is duly carried into effi^ct by the ultimate 
introduction of the purchaser's name upon the list 
of shareholders. In that case the liability of the 
vendor with respect to the shares ceases, and they 
attach to the purchaser from the date of the con- 
tract, as soon as the name of the purchaser has been 
entered in the register, when, as between them, it 
has reference back to the date of the contract. But 
unless the contract for sale can be carried into eflfect, 
that liability cannot, in the absence of an express 
stipulation, attach, because the person who agrees 
to purchase the shares is not the purchaser in the 
proper sense of the word, for he is not allowed to 
become a shareholder. I can well conceive a con- 
tract of this nature might exist ; a purchaser might 
say to a vendor, ^I will buy your 1000 shares in 
this company; if the directors do not choose to 
assent to my being put on the list of shareholders, 
we cannot compel them to do so; nevertheless, as 
between ourselves, there shall be this contract, — we 

(a) Ist ed., p. 608; 2nd ed., p. 719. 
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will act exactly as if the shares had been sold to 
me, and I had been accepted as a shareholder. You 
shall pay me all the future dividends, and I will pay 
every future call, and indemnify you from every 
future liability/ That might be a perfectly good 
contract as between the contracting parties, though 
it would affect no one else ; and I at one time 
thought it might have been the case here, but on 
referring to the evidence I do not find anything 
which indicates such a contract/^ 

In this view, there was no undertaking on the 
part of the purchaser to register, at all events, or 
if impossible to indemnify. It would seem that the 
reasoning of the Master of the Rolls would apply to 
the present case ; where the contract cannot be com- 
pleted by registration. And in Emmerson's case (a). 
Lord Justice Turner expressed an opinion against the 
possibility of decreeing specific performance of con- 
tracts of this kind. It is true that there the whole 
transaction had arisen subsequently to the com- 
mencement of the winding-up, but the difference 
is immaterial; both parties were ignorant of the 
fact at the time of the contract, and the question 
was as to the effect of the 153rd section upon the 
contract. After expressing an opinion that the 
Master of the Rolls had rightly held that the section 
gave the Court a discretionary power to deal with 
cases of the kind, he added, "Having gone thus 
far with the Master of the RoUs,^^ (who had placed 
the appellant, the transferee, upon the list of con- 
•tributories), " I can go no further. I think that 
the discretion given by the 153rd section only au- 
thorizes the Court to say, that a transfer of shares 
or an alteration of the status of a member of the 
company may be valid, notwithstanding it took 
place between the commencement of the winding- 

(a) L. R. 1 Ch. App. 433. 
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up and the order to wind np. It does not, in other 
respects, alter the effect of the transfer or alteration 
of status ; and here there occurs a difficulty in these 
oases, which I find myself quite unable to surmount. 
These shares were not transferred into the name 
of the purchaser. The transactions were, in this 
respect, incomplete ; and, under the circumstances 
of these cases, I do not think a Court of Equity 
could or would compel the purchaser to complete 
them, or to register the shares in his name.^^ 

To sum up the results at which we have now 
arrived. Whether or not a purchaser, who has 
contracted, before the winding-up, for a transfer 
which is to be delivered after, is bound to accept 
the transfer, depends on this : — Whether or not the 
transfer is the thing which he contracted to accept. 
That it is not the thing which he contracted to ac- 
cept would appear to be a fair inference from the 
principles laid down in Taylor v. Stray and Stray 
V. Russell, and from the decisions in Chancery 
which tend to show that a transfer, after the wind- 
ing up, cannot be completed by registration. That 
it is the thing he contracted to accept, follows 
directly from the grounds of the decision in Wliite- 
head v. Izod. If it is not the thing he contracted 
to accept, the vendor, being unable to perform his 
part of the contract, will have no remedy, either at 
law or in equity, for the loss which he may sustain 
by remaining a member of the company. If the 
transfer executed by the vendor is the thing the 
purchaser contracted to accept ; if, that is to say, 
the winding-up makes no difference, the purchaser 
being bound by his contract to take the risk of 
being unable to obtain the shares, and the trans- 
feror having done all that was incumbent upon him 
to transfer the shares, it will follow that the trans- 
feror may bring an action for not accepting and not 
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registering the shares^ or may sne the purchaser 
on an implied contract to indemnify^ according to 
the case of Walker v. Bartlett. But whether or not 
equity would enforce the contract seems doubt&l. 
The language of Lord Justice Turner in Smmerson's 
case {a), and of the Master of the Rolls in Berming^ 
ham V. Sheridan {b), seems to show that the contract 
would not be enforced in equity, while the remarks 
of Malins, V.O., in Ward and Garfit's case (c), and 
iu Hart and Musgrave's case {d) , point in the con- 
trary direction. If equity will only decree in- 
demnity in these cases, as incidental to specific 
performance, or at all events in cases where specific 
performance might be decreed, it seems difficult to 
see how a contract, which, as it appears, cannot be 
carried out by the purchaser, and that without 
default on his part, would be specifically performed 
in equity. And it may well be that damages at law 
may be recovered in cases where there is no remedy 
in equity. 

To revert to the second of the cases stated above : 
— ^where the transfer has been delivered to, and duly 
accepted by the transferee, but so shortly before 
the commencement of the winding-up, that, without 
default on the part of the transferee, it was not 
registered at the time of the commencement of the 
winding-up. 

In this case, the transferor will have done all that 
it was his duty, or that it was possible for him to 
do to vest the shares in the transferee ; the transfer 
delivered was perfectly good and valid, and, when 
delivered, entitled the transferee to registration. 
According to Walker v. Bartlett, the fact of the 
acceptance of a transfer, under such circumstances, 
at once raises a contract on the transferee's part to 

(a) Ante, p. 62. (c) L. E. 4 Eq. 189, 

(b) Ante, p. 64. (d) 2 W. N. 274. 
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indemnify the transferor if it is not registered, and 
it is difficult to see how the fact of the registration 
being prevented by circumstances without default 
on the part of the transferor, could make any diflTer- 
ence in his rights. In this case, therefore, pro- 
bably the principle of Walker v. Bartlett would 
apply, and the transferor be entitled, in an action 
on the implied contract, to an indemnity from the 
transferee. 

In this uncertainty as to the state of the law, 
the question of expediency may deserve some con- 
sideration. 

It would appear that the objects to be aimed at 
by the law are : first, the protection of the interests 
of the creditors of the company; secondly, to re- 
move obstacles to the free employment of capital, 
so far as is consistent with the public interest. 

As a general rule, when a company is in dif- 
ficulties, the persons who are on the register will 
be more substantial than those who are ready to 
accept shares from them. They will too, as a ge- 
neral rule, be better informed as to the state of the 
company than the purchasers. The object of the 
153rd section is to prevent transfers being efiected 
simply to avoid liability, which, no doubt, would 
be the character of many of the transactions im- 
mediately preceding the winding-up^ if it were not 
for that provision. This was frequently the case 
before the Act of 1862. The disposition of the 
Court of Appeal in Chancery to construe strictly 
the provisions of the Act tends to extend the prin- 
ciple, that as soon as a company begins to be wound- 
up, the rights are fixed, and there is no possibility 
for its members to escape from liability. 

The second object to be kept in view, is the 
encouragement of the free employment of capital in 
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useful enterprises. TMs points to giving every 
facility for bond fide dealing with the shares of a 
company, by encouraging real purchases and real 
sales. Dealing in shares for the purpose of mere 
speculation deserves no assistance from the law. If 
then the law is only concerned with bond fide sellers 
and purchasers, where the intention is that money 
shall really be invested and shares really sold, it 
seems to follow that, in the absence of any evidence 
to the contrary, a purchaser should be regarded as 
contracting for a real and valid transfer, and that if 
circumstances have arisen which prevent a valid 
transfer being delivered to him, he should not be 
bound to accept it, or incur any liability for not 
doing so. It seems inconsistent for the law, on the 
one hand, to say to the transferor, after the com- 
mencement of the winding-up you shall not trans- 
fer ; and, on the other hand, to say to the transferee, 
you shall be bound to accept an invalid transfer, 
although you contracted with the view of becoming 
a member of the company. It would be more 
consistent that by the occurrence of the winding-up, 
all contracts for the sale and purchase of shares, the 
time for the performance of which has not arrived, 
should be dissolved, both as between the transferor 
and the company, and as between transferor and 
transferee. It cannot, however, be maintained that 
this is the present state of the law. 

4. There remains yet to be considered the fourth 
of the cases stated above, namely, where the whole 
transaction, employment of broker, contract, and 
transfer, takes place after the commencement of 
the winding-up. 

Under these circumstances, it may be that both 
parties are ignorant of the fact of the commence- 
ment of the winding-up, or that one knows of it 
and the other does not, or that both know of it. 
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In Emmerson's case {a) the whole transaction was 
subsequent to the winding-up, and both parties were 
ignorant of the fact that it had commenced. The 
important points in that case have been already 
stated. Where this is the case, it would appear 
that precisely the same considerations are applicable 
as to the third of the cases above stated, where 
the contract precedes the winding-up. Nor, so 
far as it appears, is there any material diflPerence 
in the principles applicable where one of the parties 
knows, and the other is ignorant of, the fact of the 
commencement of the winding-up, assuming the ab- 
sence of fraud or misrepresentation. But where the 
contract is entered into with the knowledge on both 
sides that the winding-up has commenced, the case 
is different. 

The question as to the effect of the contract for 
transfer in this case between the parties has not as 
yet been decided. In Walker^s case (fe) the circum- 
stances under consideration arose. It was a sum- 
mons to remove Walker^s name from the list of con- 
tributories. Walker had, after the commencement of 
the winding-up, contracted to sell shares to Eobin- 
son, executed a transfer, and delivered the share- 
certificates. The transaction was bona fide, Vice- 
Chancellor Kindersley, holding that Walker must 
remain on the list, said, " Whatever right of indem- 
nity he may have against Robinson, that is not 
the question here ; but the question is as between 
Walker and the other shareholders and creditors. 
Even if Walker and Eobinson had agreed that 
Robinson^s name should be placed on the list, the 
official manager would have a right to say this 
should not be done as a matter of right.^^ It is not 
difficult to see that, under the circumstances in 
question, the right of the vendor to be indemnified 
may be supported on grounds other than those 

(a) L. R. 1 Ch. Ap. 433. (5) L. R. 2 Eq. 564. 
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noticed in the former cases. In the present the 
contract is entered into with fall knowledge on 
the part of both the contracting parties that the 
company is being wound up ; it must also be taken 
that both parties know that the purchaser can- 
not become a member of the company. Here, 
therefore, it seems that the thing stipulated for 
must be that, as between the vendor and the pur- 
chaser, it is to be as if the purchaser could become 
a member of the company, — ^he is to take the chances 
of the profit or loss. The vendor will be bound to 
hand over to him any profit or surplus assets, and 
he will be bound to indemnify the vendor against 
the consequences of his remaining on the register. 

In Biederman v. Stone (a), defendant employed the 
plaintiflF, a broker, to sell shares for him in a com- 
pany which was already being wound up volun- 
tarily. The defendant refused to execute the trans- 
fer, whereupon the buyer bought in the shares 
against the •seller, and, by the rule of the Stock 
Exchange, claimed the difierence from the plaintifi*. 
The plaintiff paid and brought his action to recover 
the money, alleging in the first count a breach of 
contract in not ratifying and completing the sale, 
and in the second, in not executing a transfer. The- 
defendant pleaded that the employment of the 
broker and the sale of the shares took place after 
the commencement of the winding-up, that no con- 
sent to the transfer had been obtained from th6 
liquidator or the Court, that it was not his duty to 
obtain the consent. 

On demurrer, the Court held that the defendant, 
having agreed {b) to execute the transfer, and there 
being nothing illegal in such a contract, was bound to 
do it, whatever the effect of the execution might be. 

(a) L. B. 2 0. P. 504. were aware of the condition of this 

(b) Keating, J., said, " We company at the time tho contract 
nst assume that both parties was entered into." 
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